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A Report to The Reader 


N OUR READING of subjects in this 

field of law we came across a speech which 
Samuel M. Hollander delivered before the 
Ninth Annual Convention of the Federation 
of Insurance Counsel. When he says that 
“the day is past when the lawyer can con- 
fine himself to the dry principles of law,” 
he makes a strong point which, we believe, 
deserves repeating. Then, too, since his 
speech is short, though none the 
authoritative, we can bring it to you as 
A Report to the Reader. 


less 


‘Caveat Doctor” 


( NE of the most intriguing offshoots in 

the field of liability insurance is that 
of indemnification and defense of what is 
called, in the vernacular, malpractice liti- 
gation. ‘The insurance policy, and particu- 
larly the liability insurance policy, has ex- 
panded spectacularly in scope and ramifica- 
tions since it left its swaddling clothes of 
the stigma of a gambling contract, originally 
frowned upon and illegal. Malpractice is a 
word of evil connotation and ruinous possible 
result to reputation, and sagacious professional 
men avail themselves of the comforting pro 
tection of an appropriate »olicy of insurance. 


It is colloquially and sorrowfully, and 
sometimes jestingly, said that a 
buries his mistakes, but a lawyer’s mistakes 
live on to plague him. There is actually less 
truth than forced humor in that expression. 
Doctors do face the Damoclean threat of 
litigation if a cure is not forthcoming to the 
satisfaction of the patient and the amount of 
actual trials has beer on the increase. I 
have been particularly and keenly interested 
in the problems involved in this type of 
litigation, partly because of a natural bump 
of ex»loratory curiosity and mostly by 
necessity because of litigation in which I 
have been involved. Research into these 
medico-legal questions has been fascinating 
and has produced its gratifying reward of a 
partial understanding of that complicated field. 

It is hornbook law that negligence, the 
old trespass on the case, is the failure to 
exercise that degree of care a reasonably 
prudent person would use in the circum- 
stances then existing. It is when we deal 
with the infinitely more delicate and highly 
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doctor 


developed phases of the sciences that the 
application of this elementary principle of 
law becomes obscure. What is the legal 
responsibility of a man of medicine to his 
patient? Is it absolute, conditional, quali- 
fied or nonexistent. In the earliest adjudi- 
cated case in my home state of New Jersey, 
the court of last resort said: “The physician 
like the attorney, undertakes, in the practice 
of his profession, that he is possessed of that 
degree of knowledge and skill which usually 
pertains to the other members of his pro- 
fession.” (Ely v. Wilbur, 49 N. J. L. 685, 10 
Atl. 358.) This is the basic principle to 
which all problems in liability of a doctor, 
physician or surgeon to a patient must be 
referred ‘his rule has been consistently 
followed. (Polecastro v. Lahnecker, (12 New 
Jersey Law Journal 269); Smith v. Corrigan, 
100 N. J. L. 2.7. 126 “tl. 680; Lolli v. Gray 
101 N. J. L. 337, 128 Atl. 256; Woody 
Keller, 106 N. J. L. 176, 148 Atl. 624; Hull 
v. Plume {10 CCH NEGLIGENCE CAsEs 737], 
131 N. J. L. 511, 37 Atl. (2d) 53; Young + 
Stevens [11 CCH NEGLIGENCE Cases 276], 

(Continued on page 684) 


Samuel M. Hollander 1s Secretary-Treasuret 
of the Federation of Insurance Counsel 
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i State Legislation 


Aviation 


Illinois has added some interesting pro 
visions to the Illinois Aeronautics Act of 
1945. Under the amendments, the owner 
of every aircraft involved in an accident 
within the which any person is 
killed or injured or in which damage to 
the property of any one person, including 


state, in 


himself, in excess of $50 is sustained, must 
within ten days after the accident 
the matter in writing to the Department 
of Aeronautics. The report, the form of 
which is prescribed by the Department, 
must information to enable it to 
determine whether the requirements for de- 
posit of security 


repol t 


contain 


are inapplicable by reason 
insurance If, twenty 
ipt of an accident report, the 
Department does not have on file evidence 
it that the person who would 


t the 


| 


existence of 


ays alter rec 


Satistactory to 
required to file security has 
been liability or 


finally adjudicated not to be 
1 


otherwise b« 


released from has been 
has 
ced written agree- 
ment providing for payment of an 
amount in installments 
claims for injuries or 
from the accident, the Department shall 
determine the amount of security which 
shall be sufficient in its judgment to satisfy 


liable or 
executed a duly acknowl 
agreed 
to all 
resulting 


with respect 


damages 


any judgments for damages resulting from 
the accident. The Department shall, within 
SIXty days after receipt ot the 
report, suspend the certificates 

tion ot each 


accident 
registra- 
owner of an aircraft involved 
owner is a non- 
privilege of within the 


State of any aircraft owned by him, unless 


in the accident, and if the 
resident the use 


he deposits security in a determined 
by the Department. (S. B. 


August 11, 1949.) 
illinois also 


sum 
530, approved 


limit the liability 
en ployee of the 
aircraft for injury to, death 
guest in an aircraft to 
accident was caused by wilful 
and wanton misconduct, which contributed 


acted to 
Of an airman, 
owner tor an 


owner or 


or loss of a 


where the 


cases 


State Legislation 


(S. B. 231, approved August 4, 


to the loss. 
1949.) 


The liability of owners, lessees and pilots 
of every aircraft operating over Wisconsin 
land or water for injuries or damage to 
persons or property on the land or water 
below, caused by the ascent, descent or 
flight of the aircraft, or the dropping or 
falling of the aircraft or of any object or 
material therefrom, is now determinable by 
the law applicable to torts on land, except 
that there is a presumption of liability on 
the part of the owner or operator where 
injury is caused by the dropping or falling of 
the aircraft or of any object or material there- 


B. 444, approved July 25, 1949.) 


from. (S. 


Other Legislation 


Adjusters No California insurer 
may pay any representative, who is given 
discretion as to the settlement or adjust- 
ment of claims under life or disability policies, 
whether in direct negotiation with the 
claimant or in supervision of the 
negotiating, a compensation which in any 
Way is contingent upon the amount of 
settlement of such claims. (S. B. 864, ap- 
proved July 29, 1949.) 


pel son 


Assessments Any Connecticut in- 
surance company aggrieved because of a tax 
levied upon it may, within one month from 
the time provided for payment of the tax, 
appeal to the Superior Court for Hartford 
County, which appeal shall be 
by a citation to the tax commissioner or 
to the insurance appear 
before the court. The appeals will be pre- 
ferred and the court may grant 
equitable relief. (H. B. 944, approved July 
26, 1949.) 


accompanied 
commissioner to 


cases, 


Bailment If an Illinois bailee for 
hire makes a separate charge for any part 
or all of the cost of any insurance which 
he may carry to indemnify him 
liability for loss or damage to 


against 
property 
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of a bailor while in the bailee’s possession 
or control, then the bailee must furnish 
to the bailor a statement plainly showing 
the type and extent of the coverage of such 
insurance, the particular articles of property 
insured, the maximum amounts recoverable 
and the name of the insurance carrier. If 
the bailee is a self insurer, no separate 
charge for insurance may be made. _ Insur- 
ance procured by the bailee to protect against 
while the property is in transit by 
mail, express or other means of transporta- 
tion is exempt from these requirements. 
(H. B. 557, approved August 11, 1949.) 


loss 


Codification The Texas legislature 
has created an Insurance Code Committee 
to study the statutes affecting the business 
of insurance, to recommend an arrange- 
ment in a single code, to remove present 
overlapping and inconsistent provisions, and 
to add to the articles which it considers 
inadequate for the protection of the public 
and efficient administration and supervision 
of insurers. (H.C. R. 35, approved June 
15, 1949.) 


Connecticut (H. B. 685, 
approved July 22, 1949) and Ohio (S. B. 
229, approved July 12, 1949) have pro- 
hibited a firm engaged in the business of 
financing the purchase of real or personal 
property or of lending money on the security 
of real or personal property from requiring, 
as a condition to such financing or lending, 
that the purchaser or borrower - shall 
negotiate through a particular insurance 
company, agent or broker any policy in- 
suring such property. 


Coercion 


Compulsory motor vehicle liability insur- 


ance Massachusetts has transferred 
from the Department of Public Works to 
the Registrar of Motor Vehicles the duty 
of prescribing the form used in certain can- 
cellations of compulsory liability insurance 
policies (H. B. 781, approved July 19, 1949) 
and the authority to require the giving of 
a motor vehicle liability bond or policy 
or the deposit of further cash or securities 
for the payment of judgments, when a suit 
has been brought against the owner of 
a motor vehicle. (H. B. 780, approved 
July 19, 1949.) Massachusetts also 
requires that ever vehicle liability 
policy issued in the must contain 
a provision that if by reason of insolvency 
or bankruptcy, the insured loses his right 
to possession of the motor vehicle or trailer, 
the policy shall cover the legal representa- 
tive of his estate during the unexpired 
portion of the period, and further that in 
the event of the insured’s death within the 
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motor 
state 


policy period, provided the motor vehicle 
is properly registered, the policy, unless can- 
celled, shall, pending appointment of a legal 
representative of the estate, but in no event 
beyond the expiration date of the policy. 
cover any person who is related by blood 
or marriage to the deceased and who has 
a proper temporary custody of the vehicle 
(S. B. 636, approved August 16, 1949.) 


Depositions An Illinois amendment 
provides that where a book of original 
entries or any other record or document 
has been photographed, microphotographed, 
microfilmed or otherwise reproduced in the 
usual course of business, and the reproduc- 
tion complies with the minimum standards 
of quality for permanent photographic 
records approved by the National Bureau of 
Standards, the reproduction shall be deemed 
to be an original record for all purposes, 
including introduction in evidence in all 
courts or administrative agencies. (S. B 
631, approved August 2, 1949.) 


Deposits with Insurance Commissioner 
Whenever the laws of another state 
or country, which require deposit with an 
officer of the State of California as a pre- 
requisite to doing business therein, are re- 
pealed or abrogated, then any deposit with 
the Insurance Commissioner shall be de- 
livered to the depositing insurer. (S. B 
867, approved July 29, 1949.) 


Disability insurance When issued 
in California, disability policies issued by 
a foreign insurer may contain any provision 
which is not less favorable to the policy- 
holder than the provisions required by 
California law and the provisions prescribed 
for insertion in the policies by the law 
of the state under which the insurer is organ- 
ized. (S. B. 712, approved July 29, 1949.) 


Financial responsibility The Cali- 
fornia Financial Responsibility Law, as 
passed in 1947, provided for deposit of 
security by persons involved in accidents 
who did not have insurance covering an) 
damage or injury which may be caused 
by their operation of a motor vehicle, but 
did not contain any adequate provision tor 
distribution of security deposited pursuant 
to the provisions of the act for the beneht 
of persons injured in accidents. A recent 
enactment provides that security shall be 
deposited in a special fund with the stat 
treasurer and be available for the payment! 
of a final judgment rendered against the 
driver on whose behalf the deposit was mac 
for damages arising out of the accident 
It is also provided that every distribution 
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of funds from the security deposit shall be 
subject to the limits of the Department’s 
evaluation on behalf of a claimant but not 
maximum amounts pro- 
vided for bodily injury and for property 
damage. (A. B. 801, approved July 28, 
1949.) New Hampshire has estab- 
lished an interim commission for the 
purpose of studying the present motor vehicle 
financial responsibility law and the present 
methods used in effecting automobile lia- 
bility insurance. (S. J. R. 18, 
July 27, 1949.) 


in excess of the 


approved 


Fraternal benefit societies Any 
fraternal benefit society organized under the 
laws of Missouri and which has issued or 
intends to issue any insurance contracts 
on lives of persons resident in the Dominion 
of Canada may deposit and maintain there 
such assets as may be necessary to comply 
with the laws of the Dominion. (S. B. 116, 
approved August 10, 1949.) 


Group life insurance Massachusetts 
has extended its provisions relating to group 
life insurance and blanket accident and 
health insurance to additional groups of 
employees. A policy may be issued to the 
trustees of a fund established by 
industry or 


two or 
more employers in the same 
by one or more trade unions or associations, 
r by one or more employers and one or 
more trade unions, The trustees are deemed 
to be the policyholder, the premium on 
which is to be paid by the trustees wholly 
funds contributed by the employer 
or employers of insured persons, or by the 


trom 


unions or associations or both, for amounts 
of insurance based upon some plan _pre- 
cluding individual selection either by the 
insured persons or by the policyholder, em- 
ployers, unions or associations. The policy 
must cover at least 100 and not 
less than an average of twenty-five persons 
for each employer unit. The word “em- 
ployer” is defined to include a trade union 
or association of wage workers, a financial 
or other institution including subsidiary or 
affliated institutions, a vendor of any prop- 
county or 


persons 


erty, an association of state, 
municipal employees, and the trustees of 
a fund provided above. 
(H. B. 2705, approved August 15, 1949.) 

Wisconsin has amended its group life 


insurance law to provide that the policy 


established as 


must contain a provision that if the group 


policy terminates or is amended so as to 
terminate the f 


msured persons, every person insured there- 


insurance of any class of 


under at the date of termination whose 


Insurance terminates and who has been so 


State Legislation 


insured for at least five years prior to 
termination date, shall be entitled to have 
issued, without evidence of insurability, an 
individual policy of life insurance, without 
disability or other supplemental benefits, 
provided the application is made and the 
first premium paid within thirty-one days 
after the termination. The group policy 
may provide that the amount of the in- 
dividual policy shall not exceed the smaller 
of (a) the amount of the person's life 
insurance protection ceasing because of the 
termination or amendment of the group 
policy, less the amount of any life insur- 
ance for which he is or becomes eligible 
under any group policy issued or reinstated 
by the same or another within 
thirty-one days after such termination, and 
(b) $2,000. (A. B. 760, approved July 28, 
1949.) 


insurer 


Insurance trusts Trusts consisting 
solely of policies of life, health, accident or dis- 
ability insurance shall, a Connecticut law 
provides, for the purpose of determining 
whether any law against perpetuities or 
suspension of the power of alienation of 
title to property is applicable thereto be 
regarded as created when the liability of 
the insurer accrues by reason of the occur- 
rence of the event insured against, whether 
or nat a power to trust as 
to the policies was reserved during the life 
of the insured and whether or not any 
beneficial interest in the policies is alienable 
by the beneficiaries, and whether or not the 
beneficiary was in being at the time of 
the creation of the trust. (S. B. 128, ap- 
proved July 22, 1949.) 


revoke the 


Motor vehicles Under an amend- 
ment of the Illinois Motor Vehicle Law, all 
final administrative decisions of the Secretary 
of State on revocation of licenses are sub- 
ject to judicial review pursuant to the 
provisions of the Administrative Review 
Act of 1945, beginning January 1, 1950, 
and applies only to judicial review pro- 
ceedings instituted on or after that 
(H. B. 890, approved August 1, 1949.) 


date. 


National health insurance 3y con- 
current resolution, the Texas legislature has 
gone on record as opposing socialized medi- 
compulsory health insurance and 
has requested its members in Congress to 
resist such legislation. (S. C. R. 
proved June 19, 1949.) 


cine or 
58, ap- 
A Missouri insurance 


purchase, 
real estate such as is necessary for its ac- 
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Real estate 


company may hold or convey 








commodation in the transaction of its busi- 
In no event shall the value of such real 
estate exceed the amount of its capital 
stock, in the case of a stock company; if 
a fire or casualty company, but not a stock 
company, it shall not exceed sixty per cent 
of its surplus or ten per cent of its ad- 
mitted assets, whichever is the lesser; or 
if any other type or kind of insurance 
company, the value may not exceed sixty 
per cent of the company’s surplus or five 
per cent of its admitted assets, as shown 
by its last annual statement, whichever is 
the lesser. It is also provided that any 
insurance company formed under the laws 
of Missouri, except a stock company, may, 
with the approval of the Superintendent 
of the Division of Insurance, purchase such 
real estate as shall be necessary for its ac- 
commodation in the transaction of its busi- 
ness not in excess of $100,000. (S. B. 115, 
approved August 10, 1949.) 


ness. 


Rebates and commissions No Cali- 
fornia title insurer, controlled escrow com- 
pany, or underwritten title company may 
pay to any person who is acting as agent, 
attorney or employee of the owner, lessee, 
mortgagee or of the prospective owner, 
lessee or mortgagee of real property or any 
interest therein, either directly or indirectly, 
any commission or any part of its fees or 
charges as an inducement for any title in- 
surance business in connection with which 
it issues a title policy. (S. B. 457, ap- 


proved July 14, 1949.) 


Regulation of insurance The Cali- 
fornia Senate has appointed an interim com- 
mittee to study the legal problems relating 
to the regulation of insurance, the per- 
missible area within which state regulation 
may function, the need or desirability of 
additional regulation or the revision of existing 


laws. (S. R. 144, adopted July 2, 1949.) 


Reinsurance California provides 
that the following deductions may be made 
from the liabilities required to be shown 
in the event that the whole or any portion 
of the risks insured by an insurer has been 
reinsured by another insurer: (a) The 
amounts recoverable by the insurer from 
such reinsurer for losses due and unpaid 
for claims, for losses resisted by the insurer 
and for losses in process of adjustment or 
in suspense, including all reported or sup- 
posed losses; (b) the ratable portion of 
the gross unearned premium on the risks so 
reinsured except in the case of excess loss 
and catastrophe reinsurance where the de- 
duction shall be on the basis of the actual 
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reinsurance premiums and actual reinsur- 
ance. These deductions shall not be allowed 
unless the reinsurance contract provides 
that the portion of any risk or obligation 
assumed by the insurer, when such portion 
is ascertained, shall be payable on demand 
of the ceding insurer at the same time 
as the ceding insurer pays its net retained 
portion of the risk or obligation, with rea- 
sonable provision for verification before 
payment, and unless the reinsurance shall 
be payable by the assuming insurer, in the 
event of the insolvency of the ceding in- 
surer, to its liquidator or conservator 
Where an insurer has reinsured in excess 
of twenty-five per cent of its 
earned premiums before any deduction f 
reinsurance in alien reinsurers which do not 
maintain adequate deposits in the United 
States for the protection of policyholders, 
the deduction shall not be allowed wit! 
respect to the excess over twenty-five per 
cent. In the event the reinsurer is not ad- 
mitted, the Commissioner may disallow the 
deductions if he is not satisfied that the 
financial condition of the reinsurer is rea- 
sonably comparable to that required of ad 
mitted insurers or if he has evidence that 
any such nonadmitted reinsurer has failed 
to make prompt payment of claims; if such 
reinsurer is an alien insurer not maintaining 
in the United States an adequate guaranty 
deposit for the protection of policyholders 
in the United States, and the laws or regula- 
tions of the country of domicile 
the export of funds to such an extent as 
to make questionable the ability of the alien 
reinsurer to pay losses in the United States 
(S. B. 975, approved July 25, 1949.) 

Texas has provided for fixing the amount 
of net retentions permissible without rein 
surance by insurance 
in Texas in the writing of fire and _ allied 
lines of insurance. The 
reinsurance of excess to any loss or hazard 


gross un- 


restrict 


companies licensé 


measure requires 
on any one risk over such permissible net 
retentions; permitting reinsurance in an) 
other solvent insurer and permitting, witl 
the consent of the Board of Insurance Com 
missioners, reinsurance of all the company’s 
liability on risks within any defined class 
with a reinsurer not licensed in Texas; pr 
vides for lack of credit for reserve fun 
for unearned premium liability on certa! 
reinsurance and for credit thereon on certain 
reinsurance; provides for filing schedules of 
reinsurance with the Board. Catastrophe loss 
contracts are exempt from the requirements 


(H. B. 459, approved July 26, 1949.) 
(Continued on page 685) 
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-e shall 
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eXcess 

Ss Un- DEFINITION OF AUTOMOBILE 
"a af “Except where stated to the contrary, the word ‘Automobile’ means: 
| dO not 

United “(1) Described Automobile—the motor vehicle or trailer described in this policy; 
hold “(2) Utility Trailer—a trailer not so described, if designed for use with a private 
ds wit! passenger automobile, if not being used with another type automobile and if not a 
ps = home, office, store, display or passenger trailer; 

not ad- 
low the “(3) Temporary Substitute Automobile—an automobile not owned by the named 
hat th insured while temporarily used as the substitute for the described automobile while 
is rea- withdrawn from normal use because of its breakdown, repair, servicing, loss or 
| of ad destruction > 
ice that “(4) Newly Acquired Automobile—an automobile, ownership of which is ac- 
s_ failed quired by the named insured who is the owner of the described automobile, if the 
if such named insured notified the company within thirty days following the date of its deliv 
itaining ery to him, and if either it replaces an automobile described in this policy or the 
uaranty company insures all automobiles owned by the named insured at such delivery date; 
holders but the insurance with respect to the newly acquired automobile does not apply to any 
regula- loss against which the named insured has other valid and collectible insurance. The 
restrict named insured shall pay any additional premium required because of the application of 
te ne the insurance to such newly acquired automobile. 
he alien 


: “The word ‘trailer’ includes semitrailer, 

states 

—_ Ilhen two or more automobiles are insured hereunder, the terms of this policy 
shall apply separately to each, but a motor vehicle and a trailer or trailers attached 
thereto shall be held to be one automobile as respects limits of liability.” 


amount 


requires 


PREVIOUSLY we have considered the _ tractors, trailers or semitrailers. While de- 
hazard 


declarations that a policy-holding automo- scription in the policy is generally a condi- 
bile-owner makes and the obligations that tion precedent to coverage,’ certain types 
his insurer assumes. Who was protected of trailers, known as utility, are afforded 
under such a contract followed as a matter coverage without description, so long as 
of course. The consideration of the stand- they are used with private passenger auto- 
ard automobile liability policy continues mobiles. Such a trailer cannot be a home, 
here with a further definition of terms. Just office, store, display or passenger trailer, 
what is an automobile within the meaning however, and be covered without specific 


ible net 


pro- of the policy? description. Thus, this situation would ap- 
- Just as it went without saying that the Pear to be the one exception wherein the 
certait person named on the policy as the insured attachment of an uninsured vehicle to an 
| certain # receives such protection as is afforded by insured vehicle would abrogate the cover- 
dules o! the policy, so, also, the policy insures those age of the policy by virtue of the exclusion 
phe loss vehicles which are described in the policy, which appears in another part of the policy 
rements regardless of whether they are automobiles, and reads substantially as follows: 
a Ba sei i 








| Mare v. United States Fidelity é& Guaranty 
age 685) F Company, 191 Atl. 789 (N. J., 1937). 
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“This policy does not apply under cov- 
erages A and B while the automobile is 
used jor the towing of any trailer owned or 
hired by the insured and not covered by like 
insurance in the company; or while any 
trailer covered by this policy is used with 
any automobile owned or hired by the in- 
sured and not covered by like insurance in 
the company.” 


The adoption of the substitute automo- 
bile clause—(3) above—in the standard 
automobile policy was a realistic measure. 
If the owner’s own automobile is laid up 
for one or another of the recited reasons, 
there should be no greater risk of loss to 
the insurance company in the owner’s use 
of a third-party’s car during the period of 
inaction. Care should be given to the re- 
quirement that the substitute automobile 
must not be owned by the insured. In such 
a case, of course, it would be a matter of 
having insurance on two vehicles for the 
price of one and would vitiate the provisions 
of the Other Insurance clause which gives 
the driver’s insurance on the temporary 
substitute automobile the character of excess 
rather than primary insurance. 


Newly Acquired Automobile 


More litigation has resulted from the pro- 
visions of paragraph (4) above than from 
all the other portions of this insuring agree- 
ment combined, involving as they do the as- 
certainment of the intention of the parties. 
The purpose of such a clause is extremely 
well set forth in Home Mutual Insurance 
Company of Iowa v. Rose? 


“The automatic insurance clause in stand- 
ard policy forms is intended to meet the 
necessity for maintaining continuous insur- 
ance on cars in the presence of the recog- 
nized custom among insured owners of 
acquiring other cars by replacements and 
new purchases during the life of their poli- 
cies, and is intended to be and is worded 
so as to afford proper insurance protection 
to such insured and at the same time to pre- 
serve the essentials of insurance for the 
insurer. As the standard form of automo- 
bile policies is adapted for one use as a 
blanket policy insuring all the insured’s 
cars, as well as for the other use in insur- 
ing a particular car, the wording of the 
automatic clause clearly discloses that it is 
intended to operate differently in respect to 


newly. acquired cars in at least those two 
different situations. 

“The use of the alternatives 
appropriately distinguishes between the 
blanket insurance which the company may 
be granting in the policy form and the non- 
blanket or individual car insurance for whicl 
the form is equally adapted.” 

Under the present form of standard auto- 
mobile liability coverage, where the policy 
covers certain specified automobiles of the 
insured, a newly acquired automobile is au- 
tomatically covered only where it replaces 
an automobile * and the policyholder noti- 
fies the company within thirty days of its 
delivery to him. Where a policy covers all 
the automobiles of a named insured, it isn’t 
necessary to meet the replacement require- 
ment, but the requirement of thirty days’ 
notice is still an essential element of the 
coverage on the new vehicle. 

Where an accident occurs within the 
notice period and the company was not noti- 
fied until after the expiration of the notice 
period, it has been held that the automatic 
coverage never did take effect because of the 
failure to meet the condition precedent of 
notice.* 

Some judicial “roughriding” has been given 
the policy requirement that notice to the 
insurer must date from the date of delivery 
of the automobile to the insured. A recent 
West Virginia case* interpreted an auto- 
matic insurance clause to mean automatic 
coverage from the date that the new vehicle 
was altered and actually put in use rather 
than from the date of delivery. The theory 
of the court was that any other rule would 
deprive a policyholder who had acquired a 
new vehicle but who had not put it in use 
of automatic coverage and relegate him t 
the position of an insured whose policy had 
no such clause. In this case the court de- 
voted considerable time to the consideration 
of the particular type of truck (a tank truck) 
which was involved, as well as a bit of cas 
uistry with reference to the wording of the 
automatic clause. The fact that this opin- 
ion is somewhat unconvincing.may be at- 
tributed to the fact that in this instance the 
period of notice was ten instead of thirty 
days, and the 
strained to remove the harshness of the rule 


court may have felt con 


It is, however, a good example of judicial 


rewriting of an insurance contract, and does 


(Continued on page 704) 





223 CCH Automobile Cases 334 (CCA-8, 1945). 

%’ Mitcham v, Travelers Indemnity Company, 
14 CCH Automobile Cases 452 (CCA-4, 1942). 

* Jamison v. Phoenix Indemnity Company, 12 
CCH Automobile Cases 155 (DC N. J., 1941). 
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5’ Thompson v. State Automobile Mutual Insur- 
ance Company, 9 CCH Automobile Cases 76 (W 
Va., 1940). 
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Against Liability Insurers 


By THOMAS W. LEIGH - - - - 
AN ARTICLE ON 
TO BE A VERY 


T HE RIGHT of an injured party to bring! 

direct action against the liability in- 
surer of a negligent tort-feasor is a product 
of statute. It is an anomalous action which 
could not be rationalized under the common 
law and cannot be justified except as it has 
a statutory or quasi-statutory This 
direct action illustrates the flexibility of the 
law and its ability to meet the needs of 
changing social conditions. 


basis. 


The advent and development of the auto- 
mobile, and the greater opportunities which 
have been afforded to man by that in- 
strumentality to inflict damage upon his 
fellow man, have clothed liability insurance 
with an importance and have given to it a 
prominence, in law as well as in insurance, 
which it did not possess in the horse-and- 
buggy days.t| While the growth in volume 
of this form of insurance has undoubtedly 
not been attributable solely to the automo- 
bile, nevertheless the assertion is ventured 
that the automobile liability policy is carried 
by more individual assureds than any other 
type of liability insurance. There are prob- 
ably many thousands of individual policy 
hol lers who are not familiar with liability 


‘The agencies for the promotion of comfort 
and speed in the streets are so many and 
present such possibility of accident and injury 
to members of the public that the owners have 
recourse to insurance to relieve them from the 
risk of heavy recoveries they run in intrusting 
these more or less dangerous instruments to the 
care of their agents." Merchants Mutual Auto- 
mobile Liability Insurance Company v. Smart, 
267 U. S. 126, 45 S. Ct. 320 (1924). 
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THIS SUBJECT 
PROVOCATIVE 
SHOULD BE WELCOMED FOR ITS FURTHER RESEARCH OF THE 


- - Attorney, Monroe, Louisiana 


SOME MONTHS AGO PROVED THIS 
LEGAL ISSUE—SO THIS ARTICLE 
POINT 


insurance in any other form. The emphasis 
which has been placed on automobile insur- 
ance, however, has given a corresponding 
impetus to all forms of liability insurance, 
so that now there is hardly any activity 
connected with our normal lives which is 
not the subject of liability insurance on the 
part of a substantial number of policy- 
holders.’ 


The wider dissemination of this form of 
insurance, and the fact that it is no longer 
used solely as an adjunct to industry, but 
is carried by so many assureds for their 
personal protecton, has gradually brought 
about a changed viewpoint as to its primary 
purpose. The average assured now gen- 
erally looks upon his liability insurance not 
only as a shield to protect him from the 
consequences of his negligence, but also as a 
sort of common fund which is, and of right 
ought to be, as readily available as his own 
funds would be, for the reimbursement of 
damage which he may occasion. It is prob- 
able that most insurance adjusters, and most 
lawyers who have occasion to deal in lia- 
bility claims, have, at some time or another, 
been confronted with the spectacle of two 


2 “Liability insurance is of comparatively re- 
cent origin in this country, and when first intro- 
duced it extended only to injuries to employees 
of the insured. Its growth has been rapid, and 
many and various are the risks now covered by 
this branch of the insurance business.’’ Ander- 
son v. American Automobile Insurance Company, 

50 R. I. 502, 149 Atl. 797 (1930). 





more or less irate automobile drivers, prin- 
cipals in a minor traffic accident involving 
property damage to each car, each driver 
militantly asserting the other to be at fault, 
and together proposing that the automobile 
ot each should be repaired by the liability 
insurer of the other. And such a proposal 
does not necessarily mean that either party 
intends to perpetrate a fraud upon the in- 
surance companies involved. It simply means 
that each assured has come to look upon his 
own insurance as a part of his own estate— 
an asset which can be called upon as occa- 
sion arises to reimburse the “other fellow’- 
and he necessarily regards the “other fel- 
low’s” insurance in the same light. 

The right of direct action with which this 
article 
in the 


ological 


deals is an action which represents, 
view of this writer, a definite soci- 

development—a determination on 
the part of the lawmaker that the financial 
protection afforded by the liability policy 
shall be made available to the person by 
whom the loss is actually sustained; that 
the policy shall constitute more than a bat 
rier to protect the insured actual 
loss and shall in fact constitute a fund which 
can be reached by one whom he has injured 
and which can be made available to repair 
the damage which his negligence has oc 


against 


casioned.’ 

It is not the purpose of this article to 
attempt an authoritative treatise on the sub- 
ject of liability insurance, nor even to dis- 
cuss all of the questions which arise in 
connection with the enforcement of the 
direct action now being referred to. It is 
the writer’s purpose merely to present a 
brief historical summary of the development 
of this particular procedure and its incor- 
poration into modern statutory law, with 
some general observations upon the enforce- 
ment of the action in particular cases. 


Early Rule 


In the early days of liability insurance, 
the insurance money could not be reached 
by an injured party in a direct action at law 


* ‘Having in mind the sense of immunity of 
the owner protected by the insurance and the 
possible danger of a less degree of care due 
to that immunity, it would seem to be a rea- 
sonable provision by the state, in the interest 
of the public, whose lives and limbs are exposed, 
to require that the owner in the contract indem- 
nifying him against any recovery from him 
should stipulate with the insurance company 
that the indemnity by which he saves himself 
should certainly inure to the benefit of the per- 
son who thereafter is injured.'’ Merchants Mu- 
tual Automobile Liability Insurance Company 
v. Smart, supra, footnote 1. 
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against the insurer. The general rule was 
that, at least in the absence of some express 
provision in the policy itself, the contract of 
insurance did not constitute a contract for 
the benefit of the public or of a third person 
which the injured party could directly invoke. 
This was pointed out in an early Massachusetts 
wherein the Supreme Court of that 
said: 


case," 
State 
“The only parties to the contract of 

were Atkins (the insured) and 
company. ‘The consideration for the com- 
pany’s promise came from Atkins alone, and 
the promise was only to him and his legal 
representatives. Not only was the plaintiff 
not a party to either the consideration o1 
the contract, but the terms of the contract 
do*not purport to promise an indemnity for 
the benefit of any person other than Aikins 
The policy only purports to insure Atkins 
and his legal representatives against legal 
liability for damages respecting injuries f1 
accidents to any person or persons at cer- 
tain places, and within the time and unde 
the circumstances defined. It contains 
agreement that the insurance shall inure to 
the benefit of the person accidentally in- 
jured, and no language from which such an 
understanding or intention can be implied. 
Atkins was under no obligation to procur 
insurance for the benefit of the plaintiff, 
nor did any relation exist between the plain- 
tiff and Atkins which could give th 

the right to procure insurance for the bet 

of the plaintiff. The only correct statement 
of the situation is simply that the insuranc« 
was a matter wholly between the company 
and Atkins in which the plaintiff had no 
legal or equitable interest, any more than in 
other property belonging absolutely to Atkins.” 


ance 


} 


And on this legal basis, attempts to hold 
the insurer liable in a suit brought by the 
injured claimant directly on the policy itself 
were universally rejected.’ 

It? seems to have been generally recognized 
by the legal profession that the policy con- 
tract between the insured and his insu 
afforded no privity of contract between thie 
insurer and the injured claimant which could 


‘Bain v, Atkins, 181 Mass. 240, 63 N. E. 414 
(1902). 

’ Also see Clark v. W. R. Bonsal & Company, 
157 N. C. 270, 92 S. E. 954 (1911), where the 
Supreme Court of North Carolina said: ‘‘An 
ordinary indemnity contract of this character is 
not made for the benefit of the employee, eithe! 
in its express terms or in its underlying purpose 
It is made for the protection and the indemnity 
of the employer, fortifying him against unex- 
pected and uncertain demands which might 
otherwise prove disastrous to his business, and 
the rights arising under such a contract are his 
property, and actions to recover the same are 
and should be under his control.’’ 
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form the basis of a suit by the latter, and 
efforts to proceed by that method were in- 
frequent. However, the case of Clark v. 
W. R. Bonsal & Company, 157 N. C. 270, 
92 S. E. 954 (1911), involved an early attempt ° 
to proceed directly against the insurer on 
the policy itself, by joining the insurer in 
the original suit against the insured; and the 
Court of North Carolina, in deny- 
ing such a right of direct action, pointed out: 


Supremic 


“In construing contracts of this character, 
the courts have generally held that if the 
indemnity is clearly one against 
no action will lie in favor of the 
insured till some damage has been sustained, 
either by payment of the whole sum or some 
t claim; but if the 
stipulation is, in effect, one indemnifying 
against liability, a right of action 
injury occurs, or, in some in- 
stances, When amount and rightfulness of 
the claim has been established by judgment 


loss or 


damage, 


of an employee's 
accrues 
when the 


some court having jurisdiction,—this, ac- 
to the terms of the policy; but unless 
the contract expressly provides that it is taken 
uit for the benefit of the injured employees 
and the payment of recoveries by them, none 
of the cases hold that an injured employee 
nay, in the first instance, proceed directly 
ainst the insurance company. In all of them 
so far as examined, a right of action arising 
on the policy is treated and dealt with as an 
asset of the insured employer, and, in the 
absence of an assignment from him, the em- 
plovee cannot appropriate it to his claim, 
except by attachment or bill in the nature 
ff an equitable fi. fa., or some action in the 
nature of final incident to bank- 
ruptey or insolvency. Certainly this position 
is supported by the great weight of au- 
thority.” (Italics supplied.) 


cording 


process, 


Garnishment or Equitable 
Proceedings 


From the excerpt just above quoted, it 
will be perceived that the earliest’ efforts 
made on behalf of an injured party to reach 
the fund provided by the contract of liability 
Insurance were rather by means of garnish- 

°A more recent attempt, not involving a stat- 
ute, will be found in the case of Artille v, David- 
son, 126 Fla. 219, 170 So. 707 (1936). 

"There is a difference between the effect of 
a policy which insures directly against liability. 
and one that insures against loss or damage by 
reason of liability. Under contracts of the first 
description, the amount of the policy, up to the 
extent of the liability incurred by an employer 
on account of an accident to an employee, be- 
comes, immediately upon the happening of the 
event on which the liability depends, and the 
giving of such notice as the policy provides for, 
an asset of the assured, which, in the absence 
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ment proceedings against the insurer as 
garnishee, or by proceedings against the 
insurer in equity to require the indebtedness 
of the insurer to the insured under the terms 
of the policy to be applied pro tanto to the 
satisfaction of the indebtedness of the as- 
sured to the plaintiff. 

These efforts were grounded on the theory 
that immediately upon the establishment of 
liability on the part of the insured, the 
amount of the policy, up to the amount of 
the insured’s liability to the injured party, 
became a debt due by the insurer to the 
insured and, as such, an asset of the assured 
which could be subjected to the payment of 
his debt to the injured party, by garnishment 
or other proceedings available in aid of the 
collection of judgments generally. 


Liability or Indemnity 


These attempts required the court to make 
an @xamination of the policy and ascertain 
whether the insurance contract was one 
which insured against liability or was one 
which indemnified the insured only against 
actual loss. It is not within the scope of 
this article to engage in a discussion of what 
constitutes a policy of insurance against 
liability, as distinguished from one of in- 
demnity against actual loss. But it is readily 
apparent that under a contract of indemnity, 
no indebtedness would be created on the 
part of the insurer to its insured until the 
insured had first discharged his liability and 
thereby sustained an actual loss, where as 
under a contract of insurance against liability 
the debtor-creditor relationship between the 
insurer and its insured arose as soon as the 
latter’s liability had been established by final 
judgment ;* and the courts uniformly so held. 

Probably the first case of this tvpe to be 
found arose in Minnesota in 1895.° That 
case arose as a suit by the assignee (under 
the state insolvency laws) of the assured 
against the insurer to recover the amount 
of a judgment which had been obtained 
against the assured by an injured employee. 
The injured claimant intervened in the suit 
by way of garnishment process against the 


of any provisions to the contrary in the policy, 
may be assigned by him or taken for his debt, 
subject, of course, to the making of such proofs 
to perfect the demand as the policy may pro- 
vide for. Under the policies of the second kind, 
to which the one before us belongs, the amount 
of the insurance does not become available until 
the assured has paid the loss, and is not even 
then available unless proper notice has been 
given as provided in the policy.”’ Finley v. 
United States Casualty Company, 113 Tenn. 592, 
83S. W. 2 (1904). 

8 Anoka Lumber Company v. Fidelity & Casu- 
alty Company, 63 Minn. 286, 65 N. W. 353 (1895). 
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defendant insurer, claiming the insurance 
fund to be used in satisfaction of his judg- 
ment against the insured. The Minnesota 
Supreme Court construed the policy as 
being one of insurance against liability and 
held that the establishment of the insured’s 
liability by final judgment created an in- 
debtedness from the insurer to the insured, 
which could be reached by the garnishment 
sued out by the injured claimant-intervenor, 
even though the insured had paid no part 
ot the judgment and had therefore sustained 
no financial loss. The same conclusion was 
reached a year later by the Supreme Court 
of Wisconsin.” However, the “no action” 
clauses in the policies under consideration 
in those cases did not restrict an action on the 
policy to the insured alone. In the Minnesota 
case this “no action” clause read as follows: 

“No action shall lie against the company 
after the expiration of the period within 
which an action for damages on account of 
the given injuries or death might be brought 
by such claimant his representatives 
against the assured, unless, at the expiration 
of said period, there is a suit, arising out of 
such accident, pending against the assured, 
in which case an action may be brought in 
respect to the claim involved in such action 
against the company by the assured within 
thirty days after judgment is rendered in 
such suit, and not later.” 

And in the policy involved in the Wis- 
consin the “no action” clause, while 
differing in language, was similar in import. 

These and similar decisions probably lead 
to a revision by insurers of the phraseology 
of the “no action” clause so as to provide 
generally that: 

“No action shall lie against the company 
as respects any loss under this policy unless 
it shall be brought by the assured, himself, 
to reimburse him for loss actually sustained 


or 


case, 


and paid by him in satisfaction of a judg- 
ment after trial of the issue.” 

And thereafter, the courts generally took 
the view that the inclusion of such a clause 
in the policy made it indemnity 
against loss rather than one of insurance 
against liability, and generally refused to 
permit garnishment proceedings against the 
insurer or to enforce any equitable remedies 
against the insurer where the policy in ques 
tion contained such a “no action” clause. 
For example, in Allen v. Aetna Life Insur- 
ance Company, 145 F. 881 (1906), the Circuit 
Court of Appeals for the Third Circuit held 

* Hoven v. West Superior Iron & Steel Com- 
pany, 93 Wis. 201, 67 N. W. 46 (1896). 

” E, g., compare Carter v. Aetna Life Insur- 
ance Company, 76 Kan. 275, 91 Pac. 178 (1907), 
with Blanton v. Kansas City Cotton Mills Com- 
pany, 103 Kan. 118, 172 Pac. 987 (1918). 


636 


one of 


that under a policy containing such a “no 
action” clause no valid claim existed against 
the insurance company until the judgment 
had first been paid by the insured, and that 
the fund could not be reached by proceed- 
ings in garnishment against the insurer, 

Policies where such a “no action” clause 
did not appear were almost universally con- 
strued as policies of insurance against 
liability as distinguished from policies for in- 
demnity against loss,” and it was held that 
in liability policies the insurance fund could 
be reached by garnishment when the liability 
of the insured had been established by final 
judgment. But most policies were written 
with a “no action” clause such as is now 
under discussion, and the courts almost 
universally held that such a clause was de- 
terminative of the question. In Luger v 
Windell, 116 Wash. 375, 199 Pac. 760 (1921), 
the Supreme Court of Washington, in sum- 
marizing the conclusions reached in an 
earlier decision, stated: 

“The question in this connection 
whether a policy containing such provisions 
(the ‘no action’ clause) is a liability or an 
indemnity policy. The provisions quoted 
are identical in effect, and nearly so in lan- 
guage, with the provisions of the policy con- 
sidered by this court in Ford v, Aecina | 
Ins. Co: 70 Wash. 29, 126 Pac. 69. The opin- 
ion in that case, written by Judge Gose, is 
a masterly review of the question, upot 
both reason and authority, and decides that 
a policy with those conditions is a policy of 
indemnity, and that a judgment creditor, 
when his judgment remains unpaid, cannot, 
by garnishment, compel its payment fron 
the insurance company which had insured 
the judgment debtor. That decision leaves 
nothing to be added in support of the cor 
clusion there reached. It establishes the 
rule by reason, and shows that it is based 
upon the overwhelming 
thority.” (Italics supplied.) 

A few courts’ 


weight of au- 


undertook to mitigate 
harshness of this “no action” clause by hold- 
ing, where the policy gave the insurer thé 
right to control the defense of the original 
suit against the insured and the insurer did 
in fact defend the original suit to final judg 
ment, either that the obligation to defend 
carried with it the obligation to dischargt 
any judgment which might result, and ren- 
dered the “no action” clause nugatory whe! 
the insurer actually conducted the defense,” 
— Notably. New Hampshire, Minnesota and 
Texas. 

12 See Sanders v. Frankfort Marine, Accident 
& Plate Glass Insurance Company, 72 N. H. 485 
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or that the insurer, by entering upon and 
conducting the defense of the suit against 
the insured, thereby waived the provisions 
of the “no action” clause.“ But such a 
holding was the subject of frequent criticism 
by other courts, and was not generally 
followed. 

It will thus be seen that, under the law as 
it existed prior to any statutory enactments, 
the injured claimant could under very 
limited circumstances obtain any relief 
whatever against the insurance carrier. His 
attempts to bring a direct action against the 
insurer on the policy itself were defeated by 
the proposition that the insurance contract 
was not made for his benefit and could not 
be sued on by him; and while he was in 
some cases permitted to reach the insurance 
fund by means of garnishment proceedings 
or some equitable process to have the fund 
applied to the payment of his debt against 
the assured, even this remedy was available 
only where the policy was clearly one which 
insured against liability as distinguished 
from one which indemnified against actual 
loss; and the “no action” clause contained 
in most policies was construed as making 
the contract one of indemnity rather than 
liability, thereby largely rendering ineffec- 
tual even the remedy in garnishment. This 
situation and its adverse results to the in- 
jured claimant were forcefully pointed out by 
the Supreme Court of Missouri” in the fol- 
lowing language: 

“We fully appreciate the force of the 
criticism of appellant leveled against the 
practical effect of this form of contract in 
which he states that it merely means that, 
if the insured is solvent so that a judgment 
for damages covered by the policy can be 
collected, the insurance company will pay, 
but, if the insured is insolvent so the judg- 
ment against it cannot be collected, the 


insurance company will not The 


pay. 


remedy for that injustice, and we agree that 
it is a gross injustice, must come, if at all, 
through the Legislature or by the fore- 
thought of the insured, who will see before 
he accepts the policy that it is, in fact, a 
liability policy as distinguished from ‘an in- 
demnity policy. As long as the law permits 
the indemnity policy against loss only and 
the insured will accept it, the courts are 
powerless to change it; The courts can only 
enforce contracts as they are made and 
cannot remake them.” 


Adoption of Remedial Statutes 

To meet the legal difficulties with which) 
an injured plaintiff thus found himself con- 
fronted, most states have enacted statutes 
which, in one form or another and in vary- 
ing language, permit the injured claimant to 
bring an action directly against the insurer 
—usually after the insured’s liability has 
been established by final judgment—and 
which strike with nullity any provisions in 
the insurance contract to the contrary. 

Admittedly, the intent of those statutes is 
remedial, as stated by Chief Judge Cardozo 
of the New York Court of Appeals: 

“Prior to the enactment of Section 109 
of the Insurance Law, an injured person 
possessed no cause of action against the 
insurer of the tort-feasor because of the 
lack of privity of contract. In consequence, 
if the insured was insolvent, so that the 
person injured or the estate of one killed 
was unable to satisfy the judgment against 
him, the insurer in effect would be released. 
The policy being one of indemnity against 
loss suffered by the principal, it followed 
that, the insured having suffered no dam- 
age, there 
indemnify. For the purpose of correcting 
this situation with its attendant injustice the 
Legislature enacted this remedial statute which 
became Section 109 of the Insurance Law.” 


was no loss for the insurer to 





(Footnote 12 continued) 
57 Atl. 655 (1904), and Patterson v. Adan, 119 
Minn. 308, 138 N. W. 281 (1912), where the 
Minnesota Supreme Court said: ‘‘We therefore 
hold that in a policy such as this, where the 
company has come into the litigation and as- 
sumed exclusive control thereof under its con- 
tract, it recognizes a liability, if it fails to 
defend successfully, to pay the assured the 
amount of the judgment it so permits to be 
established, not exceeding the sum stipulated 
in the policy, and also that, as to the plaintiff, 
it should be considered that such judgment is 
a debt due the assured from the company, and 
not dependent on any contingency. Payment of 
the judgment, so far as the rights of the com- 
pany are concerned, in such case, is a mere 
pro forma matter, and not a condition prece- 
dent to its liability to defendant under plain- 
tiff's garnishee proceeding.”’ 
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3 Elliott v. Aetna Life Insurance Company, 
160 Neb. 833, 161 N. W. 579 (1917). and Amer- 
ican Indemnity Company v. Fellbaum, 114 Tex. 
127, 263 S. W. 908 (1924), where the Supreme 
Court of Texas said: ‘‘While the authorities are 
in conflict, we think the best-considered cases 
hold that the indemnity company, by entering 
upon the defense of the Miss Douglas Stough 
suit, waived the provisions of clause L. or, as 
it is commonly called, the ‘no action clause’.”’ 

“ME. g., see Allen v. Aetna Life Insurance 
Company, 145 F. 881 (CCA-3, 1906): Combs v. 
Hunt, 140 Va. 627, 125 S. E. 661 (1924); Luger 
v. Windell, 116 Wash. 375, 199 Pac. 760 (1921); 
Shea v. United States Fidelity & Guaranty 
Company, 98 Conn. 447, 120 Atl. 286 (1923); 
Goodman v. Georgia Life Insurance Company, 
189 Ala. 130, 66 So. 649 (1914). 

5 Staggs v. Gotham Mining & Milling Com- 
pany, 208 Mo. App. 596, 235 S. W. 511 (1921). 

16 Jackson v. Citizens Casualty Company et al., 
277 N. Y. 385, 14 N. E. (2d) 446 (1938). 
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The Supreme Court of Connecticut said:" 

“The the assured of con- 
tracts of insurance with conditions such as 
appear in this policy before us led the gen 
eral assembly, in the Public Acts of 1919, 
chapter 331, to make the insurer liable to the 
insured whenever liability for a loss occurs 
without the payment of the final judgment 
against him by the insured before he 
recover on his policy.” 


unfairness to 


can 


Such statutes usually provide in substance 
that no policy of i against 
damage resulting from accident to or injury 
suffered by a third person and for which the 
person insured is liable shall be issued un- 
less it shall contain a provision that the 
bankruptcy or insolvency of the person in- 
sured shall not release the insurer from the 
payment of damages for injuries sustained 
or loss occasioned during the life of such 
policy, further providing that after judg 
ment has been obtained against the assured, 


msurance loss o1 


in case execution against the insured should 
be returned unsatisfied (or, in some statutes, 
in case such judgment should remain unsat- 
isfied for a specified period), then an action 
may be maintained by the injured person 
directly against the insurer under the terms 
of the policy for the amount of his judgment 
not exceeding the amount of the policy 
Such a statute adopted by the State of 
New York in 1918 held to be not in 
conflict with the due process clause of the 
United States Constitution nor with the 
bankruptcy laws of the United States.” 
Similar statutes in form or another 
have been adopted in practically every state 
At this point it should be made clear that 
statutes referred to 
are not compulsory insurance statutes, and 
are not to be confused with statutes which 
require the furnishing of liability insurance 
—usually for the express benefit of the pub 
lic. There is, of course, that class of statute, 
which will hereafter be briefly touched upon, 
which, under prescribed circumstances, 
makes compulsory the carrying of liability 
insurance, as 


was 


one 


such as are now being 


for example, by a carrier_of 
passengers for hire, as a condition precedent 
to obtaining a certificate of public conven- 
ience and necessity to engage in business. 
But such statutes are not now under con- 
sideration. The statutes now referred to 
are such as do not compel the furnishing of 
liability insurance, but simply provide that 
such policies, if voluntarily written, shall 
contain certain provisions specially required 
by the statute, or shall not contain certain 
prohibited limitations, 


™ Shea v. United States Fidelity 
Company, supra, footnote 14 
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Guaranty 


A New York law and a Massachusetts 
law are typical of these statutes. The New 
York statute under 
Supreme Court of the United 
Merchants Mutual Automobile Liability 
surance Company v. Smart, 267 U.S. 126, 
S. Ct. 320 (1924), being Section 109 of 
Insurance Laws of New York, Laws oj 
1918, Chapter 182, reads as follows: 

“On and after the first day of January 
nineteen hundred and eighteen, no policy of 
insurance against loss or damage resulting 
from accident to or injury suffered by 


employee or other person and for which tl 


consideration by the 
Cons 


11CS in 


’ 


person insured is liable, or, against 
damage to property caused by horses o1 
any vehicle drawn, propelled or op: 
by any motive power, and for which 
the p< insured is liable, 
be issued or delivered to any person 


damage rson 
state by any corporation, authorized 
business in this state, unless there 
contained within such policy a 
that the insolvency or 
person insured shall not 
ance carrier from the payment of damages 
for injury sustained or loss occasioned dur 
ing the life of such policy, and stating that 
in case execution against the insured is re- 
turned unsatisfied in an action brought by 
the injured, or his or her personal repre- 
sentative in case death results from the acci- 
dent, because of such insolvency or bankruptcy, 
that then an action may be maintained by 
the injured person, or his or her personal 
representative, against such corporation under 
the terms of the policy for the amount of 
the judgment in the said action not exceed- 
ing the amount of the policy.” 


bankruptcy of the 


release the nsur- 


The original Massachusetts statute (Statute 
1914, Chapter 464) is in two sections: 

“Section 1. In respect to every contract 
of insurance made between an insurance 
company and any person, firm or corpora- 
tion, by which such person, firm or corpo- 
ration is insured against loss or damage on 
account of the bodily injury or death by 
accident of any person, for which 
damage such person, firm or corporation 1s 


loss 01 


responsible, whenever a loss occurs on ac 
count of a casualty covered by such con- 
tract of insurance, the liability of the 
insurance company shall become absolute, 
and the payment of said loss shall not de- 
pend upon the satisfaction by the assured 
of a final judgment against him for loss, or 
damage, or death, occasioned by said casualty. 
No such contract of insurance shall be can- 


celed or annulled by any agreement between 


18 Merchants Mutual Automobile Liability In- 
surance Company v. Smart, supra, footnote 1 
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the insurance company and the assured after 
the said assured has become responsible 
for such loss or damage, and any such can- 
cellation or annulment shall be void. 
“Section 2. Upon the recovery of a final 
judgment against any person, firm or cor- 
poration by any person, including admin- 
executors, for loss or damage 
if the 
defendant in such action was insured against 
said loss or damage at the time when the 
ht of action arose, the judgment creditor 
entitled to have the insurance 
money, provided for in the contract of in- 


istrators or 


n account of bodily injury or death, 


shall be 


surance between the insurance company and 
the defendant, applied to the satisfaction of 
the judgment, and if the judgment is not 
satisfied within thirty days after the date 
vhen it-is rendered, the judgment creditor 
may proceed in equity against the defendant 
insurance company to reach and 
insuranee money to the satisfac- 
judgment.” 
No attempt will be made in this article to 
liscuss all of the questions which have arisen 
the construction and application of stat- 
tes of this type, as such a discussion would 
almost entail a review of the jurisprudence 
if rticular state. Only certain gen- 
eral observations will be attempted. 


each pa 


Constitutional Exercise 
of State’s Police Power 


It | already been remarked that the 
ionality of the New York statute 
as upheld by the Supreme Court of the 
United States.” The Court pointed out that 
the assumption of liability by the insure1 
under the statute was entirely voluntary and 


constitu 


that it need not engage in such insurance if 
it chose not to do so, and based its con- 
clusions on the ground that the statute con- 
stituted a valid exercise of the state’s police 
Che constitutionality of the Massa- 
chusetts statute had previously been con- 
sidered by the Supreme Court of that state 
in Lorando v. Gethro, 228 Mass. 181, 117 
N. FE. 185 (1917). After an exhaustive dis- 

the meaning and effect of the 

e, the court concluded that: 


power 


‘The instant statute is a declaration of 
public policy by the general court respecting 
ne aspect of casualty insurance. It is a 
ration as to a subject within its general 

of regulation. It governs contracts 

after it took effect. It is not retro- 

Its terms are reasonable, and violate 

right secured by the Constitution. It is 
Well within the principle of numerous decisions 


active 
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where statutes more or less interfering with 
the freedom of contract have been upheld.” 

The constitutionality of such statutes is 
now no longer questioned. 


Statute Read into Policy 


The courts uniformly hold that the statute 
is read into and becomes a part of a policy 
written pursuant thereto, even though the 
policy does not contain the language re- 
quired by the statute, or contains language 
prohibited by the statute. 

For example, in the case of Malmgren v. 
Southwestern Automobile Insurance Company, 
512 (1927), the Supreme Court of 
California had under consideration a policy 


which, 


\ 
1 
I 


Zoo ae. 
in accordance with the provisions of 
ie New York statute, required the insol- 
C) bankruptcy of the 
established as a condition precedent to the 
bringing of suit against the 
quirement not made by the California 
statute. In reading this clause out of the 
statute, the Supreme Court of California said: 


t 
insured to be 


vency or 


insurer—a re- 


“Tt is contended by appellant that its lia- 
bility could not accrue under-the provisions 
of the policy until an execution issued upon 
the judgment obtained against the assured, 
or judgment debtor, was returned unsatis 
fied by reason of the insolvency or bank- 
ruptcy of said assured. The statute of this 
state, which is the final word on this issue, 
does not make the return of the execution 
unsatisfied a prerequisite to the commence- 
ment of an action upon the policy. ... The 
substantive law of this cannot be 
enlarged, circumvented, defeated, or modi- 
fied by any provisions which the insurer 


state 


may have elected to place in its contract 
in derogation of or in conflict therewith.” 

Again, in the case of Perlman v. Inde- 
pendence Indemnity Company of Philadelphia, 
134 Misc. 499, 235 N. Y. S. 194 (1929), the 
Supreme Court of New York said: 

“The policy issued by the defendant was 
clearly within section 109 of the Insurance 
Law. Under said section all such policies 
are deemed to include the provision required 
by the section, and the absence of any pro- 
vision required thereby is no defense.” 

In Bosse v. Wolverine Insurance Company, 
184 Atl. 359 (1936), the Supreme Court of 
New Hampshire said: 

“Though the contract itself may not ex- 
pressly embody the provisions of the stat- 
ute, nevertheless the statute fixes the rights 
of those claiming under the policy. Tuck v. 
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Hartford Fire Insurance Co., 56 N. H. 326, 
331. Indeed, the provisions of the statute 
may be regarded as practically incorporated 
into the contract.” 

Similar holdings could be cited from many 
other jurisdictions.” 


‘‘No Action’ Clause 
Read Out of Policy 


As a necessary corrollary to the juris- 
prudence above referred to, it is generally 
held that the “no action” clause, heretofore 
mentioned, if appearing in the policy, must 
yield to the requirements of the statute. 
In so deciding, the Supreme Court of Massa- 
chusetts, in the case of Lorando v, Gethro 
supra, said: 


, 


“The statute then provides that the pay- 
ment of the ‘loss’, as thus defined, by the 
insurer to the insured, shall not depend 
upon the satisfaction by the latter of final 
judgment against him, founded on the cas- 
ualty against which he was insured. The 
meaning of this clause is plain. As matter 
of construction, its effect is to nullify ‘Con- 
dition 7’ of the present policy of insurance, 
namely, that ‘no action shall lie against the 
company to recover for any loss .. . unless 

for loss or expense actually sustained 
and paid in money by the assured in satis 
faction of a final judgment’.” 

An interesting distinction, in this respect, 
is found in the language of the Rhode Island 
statute (General Laws 1923, Chapter 258, 
Section 7), providing in part as follows: 

“Every policy hereafter written insuring 
against liability for property damage or per- 
sonal injuries or both shall contain 
provisions to the effect that the insurer shall 
be directly liable to the injured party 
to pay him the amount of damages for 
which such insured is liable. Such injured 
party ... shall not join the insurer as a de- 
fendant. If, however, the officer serving any 
process against the insured shall return said 
process ‘non est inventus’, the said injured 
party may proceed directly against the 
insurer. All policies made for the in- 
surance against liability described in this 
section shall be deemed to be made subject 


to the provisions hereof, and all provisions 


2» “If the insurance policy or a bond does not 
in words so provide, the statutory provision will 
within the contemplation of law be read into 
the policy or the bond."’ All American Buslines 
v. Saxon [25 CCH Automobile Cases 588], 172 
Pac. (2d) 424 (Okla., 1946). See Lorando v. 
Gethro, 228 Mass. 181, 117 N. E. 185 (1917); 
Ducommon v. Strong, 193 Wis. 185, 214 N. W. 
616 (1927); Graham v. American Employers 
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of such policies inconsistent herewith shall 
be void.” 

In construing this language, the Suprem: 
Court of Rhode Island held, in Anders m2 
American Automobile Insurance Company. 
50 R. I. 502, 149 Atl. 797 (1930), that th 
statute was applicable only to policies of 
liability, as such, when voluntarily con- 
tracted for, and did not prohibit the writing 
of policies of indemnity against actual loss, 
and that the policy there under considera- 
tion, being one which by its terms indemni 
hed only against direct loss or expense, was 
not affected by the provisions of the statute 
The court, in giving effect to the “no action’ 
clause of the policy and denying a right of 
recovery on the part of the injured claim- 
ant in a suit against the insurer, said: 

“In the case at bar neither the owner nor 
the operator of the automobile was required 
to carry any accident insurance. Indemnity 
and liability insurance are legal and com- 
mon forms of insurance. One form of in- 
greater advantage to an 
injured person than the other; but so long 
as freedom of contract in insurance is not 
forbidden, one, not a party to the contract, 
cannot avoid its lawful provisions. For the 
reasons stated we answer both questions in 


surance is of 


the negative.” 

This construction was reaffirmed a year 
later * when the court had under considera- 
tion the “non est inventus” clause of this 
statute, But most statutes are broad enough 
in their terms to apply to both indemnity 
and liability policies and are not susceptible 
of this distinction. 

For example, the Supreme Court of 
Iowa,” in holding that the Iowa statute had 
the effect of transforming a policy which 
would otherwise constitute an indemnity 
contract into one of insurance against lia- 
bility, pointed out: 


“Regardless of the language in the insur- 
ance policy concerning indemnity insurance, 
section 8940 of the 1927 and present Codes, 
if applicable, transforms the contract into 
one of liability. In such event, the words 
in the policy that otherwise would cause the 
instrument to be an indemnity contract are 
obliterated, and there is substituted therefor 
the language of the statute itself. This con- 


Insurance Company, 171 So. 471 (La., 1937): 
Pigg v. International Indemnity Company, % 
Cal. App. 671, 261 Pac. 486 (1927). 

21 Degnan v. Rhode Island Mutual Liability 
Insurance Company, 51 R. I. 366, 154 Atl. 912 
(1931). 

2 Schmid v. Automobile 
N. W. 729 (Iowa, 1932). 
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clusion must result from a reading of the 
foregoing authorities.” 

Likewise, in the case of Trust Company v. 
Iroquois Auto Insurance Underwriters, 285 
Ill. App. 317, 2 N. E. (2d) 338 (1936), the 
court had under consideration a 
which contained a “no action” clause, pro- 
viding that no action might be 
brought on the policy or for the recovery of 
any claim thereunder “unless the liability 
or loss shall have been actually sustained 
and paid in money by the assured,” but 
which had been written after the effective 
date of the Illinois statute of 1933 (Smith- 
Hurd Annotated Statutes of Illinois, Chap- 

, Section 375a). This statute provided 
thereafter written, insuring 
against liability, should contain a 
provision that the insurer should be liable 


policy 


suit or 


policies 


le SS or 


to the person entitled to recover to the same 
extent that such insurer is liable to the in- 
sured, and that such liability might be en- 
forced by the person entitled to recover by 
an action against the insurer to be com- 
time after the rendition of 
fnal judgment against the The 
court pointed out: 


menced at any 
insured, 


“Defendant contends that, ‘under indem- 
nity policies, the liability is contingent on 

‘payment by the insured of the judgment 
rendered against him’, and, since the policy 
expressly provides that no suit or action on 
the policy will lie unless and until the as- 
sured, Roach, pays the judgment, no recov- 
had, and the judgment of the 


court dismissing the suit should be affirmed.” 


ery can be 


The court concluded: 
absence of the staute above 


contention would be 


“In the 
quoted, defendant’s 
susti 
the policy 
is contrary to the statute is ineffective 


any provision of 


“Obviously 


and void; the policy having been issued after 
the Act of May 11, 1933 became effective. 
By this statute the injured person may 
at any time after he has obtained a judgment 
against the person causing the injury, main- 
tain an action on the policy. There is no 
limitation in the statute to the effect that 
the injured person cannot maintain an ac- 
tion on the policy until the assured has paid 
the claim or judgment.” 
In the course of its opinion the court in 
this case very aptly pointed out: 


* Also see Pigg v. International Indemnity 
‘ompany, supra, footnote 20, on which decision 
a hearing was denied by the California Su- 
preme Court. 

*“Insolvency, apart from its specific defi- 
nition in the Bankruptcy Act (11 USCA Sec. 1), 
means a general inability to answer pecuniary 
engagements. As used in the policy, it 


( 
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“Tf plaintiff could not maintain a suit on 
the policy until his judgment had been paid 
by the assured, then the statute as to him 
would be wholly ineffective. If his judgment 
were paid, obviously there would be no basis 
for his suit on the policy. This provision 
of the policy is contrary to the statute, and 
therefore ineffective and void as to pla‘ntiff.” 


Insolvency or Bankruptcy of Insured 


Many statutes of this type, while provid- 
ing that the insolvency or bankruptcy of the 
insured shall not relieve the insurer of lia- 
bility, do not require that such insolvency 
or bankruptcy be established as a prereq- 
uisite to a suit against the insurer, but 
merely provide that the existence of a judg- 
ment against the insured unsatisfied is 
sufficient to support such a direct action. 

Of this type is the California statute 
(Chapter 367, Statutes of 1919, page 776). 
It requires an insurance policy to contain 
“a provision that the insolvency or bank- 
ruptcy of the person shall not re- 
lease the insurance carrier from the payment 
and... that in case judg- 
ment shall be secured against the insured 

then an action may be brought against 
the company on the policy and subject to 
its terms and limitations.” As to this the 
Court of Appeal of California held in the 
case of Marple v. American Auto Insurance 
Company, 82 Cal. App. Pac. 260 
(1927), that the statute two inde- 
pendent propositions both of which must be 
read into the policy and that after judgment 
against the insured had secured, an 
action might be maintained on the policy 
without any allegation or proof as to the 
insolvency of the insured.” 


insured 


of damages 


137, .255 


States 


been 


Other statutes, for example, New York’s, 
condition the right to sue the insurer direct 
not only upon the existence of a finalyjudg- 
ment establishing the assured’s liability, but 
also upon the insolvency or bankruptcy of 
the insured. As used in such statutes, the 
words “insolvency or bankruptcy” are held 
not to bank- 
ruptcy, but to be used in their usual broad 


mean a judicially declared 
meaning of inability on the part of the as- 
financial obligation.” 
some evidence of in- 


sured to meet his 
Under such statutes 
solvency is required in order to sustain an 


has this meaning. The phraseology of the 
policy is ‘bankruptcy or insolvency.’ Insolvency, 
therefore, must be taken in its general sense.’’ 
Horn v. Commonwealth Casualty Company, 105 
N. J. L. 616, 147 Atl. 483 (1929). Also see 
Miller v. Union Indemnity Company, 209 App. 
Div. 455, 204 N. Y. S. 730 (1924). 
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action against the insurer.” Usually ‘the 
return of an unsatisfied is held 
to be prima proof of the insured’s 
insolvency within the requirements of such 
statute, at least in the absence of some af- 
firmative showing to the contrary,” although 


there is at least some dictum to the contrary.” 


execution 
facie 


Defenses Open to Insurer 
Under Statute 


Such statutes are generally held to give 
the injured claimant no greater rights 
against the insurer than are possessed by the 
insured. This is on the theory that the effect 
of the statute is to have the injured claimant 
step into the shoes of the insured insofar 
as his rights against the insurer under the 
policy are concerned. This principle was 
announced by the New York Court of Ap- 
peal ® in construing the New York statute 
as follows: 

“The effect of the statute is to give to 
the injured claimant a cause of action 
against an insurer for the same relief that 
would be due to a solvent principal seeking 
indemnity and reimbursement after the 
judgment had been satisfied. The cause of 
action is no less but also it is no greater. 
Assured and claimant must abide by the 
conditions of the contract.” 

This particular principle has been one of 
the most fruitful sources of litigation in- 
volving statutes of the type now under 
discussion. The litigation usually arises as 
the result of some breach or alleged breach 
by the insured of an obligation imposed upon 
him by the policy contract, such as a failure 
to give the insurer timely notice of the 
accident which gave rise to the claim, or a 
failure to cooperate in the defense of the 
suit to establish liability; and the question 
is posed as to just what defenses are avail- 
able to the insurer in a direct action brought 
against it by the injured claimant following 
his obtaining a judgment against the in- 
sured. Such a question was involved in the 
case of Hynding v. Home Accident Insurance 
Company, 214 Cal. 743, 7 Pac. (2d) 999 (1932), 
25 “The trial judge said that the plaintiffs had 
not made out a case that entitled them to go 
to the jury, and accordingly directed a verdict 
for the defendant company. That was right. 
The record discloses that there was no evidence 
—not even the slightest—that the assured was 
insolvent or a bankrupt, or that an execution 
was returned unsatisfied because of the insol- 
vency or bankruptcy of the assured. Indeed 
there was no evidence that any execution was 
ever issued.’’ Saxon v. United States Fidelity 
& Guaranty Company, 107 N. J. L. 266, 153 
Atl. 596 (1931). 

%*‘*The policy provision clearly does not re- 
quire as a condition prerequisite to the mainte- 
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where a suit by the injured claimant against 
the insurer, based on a judgment agains 
the insured, was resisted on the ground that 
the insured had failed to cooperate with th 
insurer in the defense of the suit agains: 
him, thereby violating the policy and re- 
lieving the insurer of liability thereunde: 
The Supreme Court of California sustained 
this defense, saying: ; 

“We see no escape from the conclusio; 
that the violation of the co-operation clausé 
by the assured was a valid defense agains 
the injured party’s action. Our statut 
regulates to a certain defined extent privat 
policies of indemnity insurance. It deprives 
the insurance carrier of the defense of in- 
solvency or bankruptcy of the assured, and 
it permits an action to be brought by th 
injured party on the policy after judgment 
against the assured, but the action is ‘subject 
to its terms and limitations’... . The proviso 
that the action is subject to the terms and 
limitations of the policy, if it means any- 
thing, means that the right of action is not 
absolute, but that there are some defenses 
available to the company. . To require 
the co-operation of the assured to the extent 
of attendance at the trial, when he is a ma- 
terial and important witness, is a perfectly 
reasonable condition.” 

An opposite conclusion was reached by 
the Supreme Court of South Carolina in the 
case of Ott v. American Fidelity ¢ S Casualty 
Company, 161 S. C. 314, 159 S. E. 635 (1931), 
where the insurer, in the suit against it 
following judgment against the insured, it 
terposed the defense that timely notice of 
the accident, as required by the policy, had 
not been given, and that by virtue of this 
breach of the contract on the part of th 
insured, no recovery could be had against 
the insurer. That court, in disallowing this 
defense, said: 

“Furthermore, it appears to us that to 
allow the insured’s failure to give notice ol 
the accident to prevent the injured person’s 
recovery would be to practically nullify the 
statute by making the enforcement of the 
rights of ‘the person intended to be 
nance of an action against the insurer by one 
‘who shall obtain final judgment against the 
Assured’ more than the sheriff's return to the 
writ of execution ‘unsatisfied 
insolvency or bankruptcy’ of the assured. Un- 
less that return is controverted it is sufficient 
evidence of the insolvency or bankruptcy of the 
assured to satisfy the policy provision above 
quoted."’ Neat v. Miller, 170 Wash. 625, 17 Pac 
(2d) 32 (1932). 

2 United States Fidelity &@ Guaranty Company 
v. Williams, 148 Md, 289, 129 Atl. 660 (1925) 

28 Coleman v. New Amsterdam Casualty Com- 
pany, 247 N. Y. 271, 160 N. E. 367 (1928) 
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tected dependent upon the acts of the very 
person Who caused the injury.” 

However, this view is contrary to_the 
veight of authority and the general rule is 
that, while “no defense can be set up which 
defeats the statutory object”™ such as a 
stipulation involving the financial responsi- 
bility of the insured at variance with the 
statutory requirements, nevertheless a “breach 
f{ contractual provisions relating to acts 
§ omission subsequent to the accident is, in 
the absence of collusion between the in- 
surer and the insured, available to the in- 
surer as against the injured person, if, in 
he circumstances it would have been avail- 
ible against the insured.” ® 


Statutes Not Retroactive 


Where the question has been raised, these 
statutes have uniformly been held not to 
be retroactive and, as a consequence, not to 
be applicable to policies of insurance written 
rior to the effective date of the particular 
Such a conclusion would 


involved. 
ippear to be almost inescapable in view of 
the fact that most of these statutes are 
iramed f 
the statute to be incorporated in contracts 
thereafter entered into between the insured 
and his insurer, and are by their express 
terms prospective rather than retrospective 

n character. This point in regard to the 
Massachusetts statute was before the Su- 
preme Court of that state in a case” where 
suit was brought to enforce against an 
insurer a judgment obtained years 
earlier against the insured. The policy of 
liability insurance there involved had been 
written and the accident had occurred prior 
to the adoption of the Massachusetts statute, 
and the policy contained a “no action” clause 
valid and enforceable when the policy was 
Written, prohibiting any action against the 
insurer unless brought by the insured for 
loss actually sustained and paid by him in 
money in satisfaction of a judgment. In 
denying the plaintiff any rights accorded 
by the statute, the court said: 

“It cannot rightly be held that St. 1914, 
c. 464, was intended to apply to policies of 
msurance theretofore issued and to acci- 
dents theretofore occurring. So far as it 


statute 


so as to require the provisions of 


some 


gave a right of action to the person injured, 
it was something more than a modification 


of remedy. It would affect substantial con- 
tractual rights of the insurer by abolishing 
the condition precedent to recovery if held 
applicable to such a case as the present. 
Ordinarily statutes are held to be prospec- 
tive and not retroactive in operation. If 
the statute were framed to be applicable in 
words to a case like the present, it would 
be unconstitutional as impairing the obliga- 
tion of contracts.” 

The 
by other courts. 

Statutes of the type under 
sion are almost universally held not to war- 
rant a joinder of the insurer in the original 
suit brought against the insured to establish 
his liability. The rule is stated in the anno- 
tation appearing in 7 A. L. R. 1004, as follows: 


same conclusion has been reached 


now discus- 


“Tt seenis to be clear that in the absence 
of permissive statutory provision a cause 
of action for personal injuries negligently 
inflicted cannot be joined with a cause of 
action against an indemnity company on a 
contract of insurance.” 

And the language of these statutes as 
generally used does not constitute the statu- 
tory permission required under this rule. 
Such joinder has not been widely attempted. 
However, in the case of Universal Automo- 
bile Insurance Company v. Denton, 50 S. W. 
(2d) 592 (Ark., 1932)," an attempt was 
made so to join the insurer in the original 
suit against the insured, under the conten- 
tion that the provisions of the policy there 
involved read in conjunction with the Ar- 
kansas statute (Act 196 of 1927) entitled 
the plaintiff to bring an original or primary 
suit against both the insured and his insurer. 
In denying this contention the Supreme 
Court of Arkansas pointed out: 

“The statute does not appear to con- 
template that the insurer shall be made a 
party to an original suit to determine the 
question of liability and the extent thereof” 
and held that: 

“Until the injured party has recovered a 
judgment to compensate his ‘loss or dam- 
age’, he can have no cause of action against 
the defendant indemnitor, which is neither 
a necessary nor a proper party to a direct 
suit for the damages.” 

The same conclusion was reached by the 
Commission of Appeals of the State of 
Texas in the case of Seaton v. Pickens, 87 
S. W. (2d) 709 (1935), wherein it was held: 





*Hynding v. Home Accident Insurance Com- 
Panu, 214 Cal. 743, 7 Pac. (2d) 999 (1932). 
F ‘Horton v. Employers Liability Assurance 
-orporation, Ltd. [15 CCH Automobile Cases 
291]. 164 S. W. (2d) 1011 (Tenn., 1942). 
‘Wasser v. Congregation Agudath Sholem, 
263 Mass. 235, 159 N. E. 603 (1928). 


( 


Direct Actions 


32 Globe Indemnity Company v. Martin, 214 
Ala. 646, 108 So. 761 (1926). 

%3 Doctrine recently reaffirmed in Commercial 
Casualty Insurance Company v. Leonard [25 
CCH Automobile Cases 1151], 196 S. W. (2d) 
919 (Ark., 1946). 
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“No right of action on account of injury 
to a third person arises, either in favor of 
the assured or in favor of the injured person, 
against the insurer until after final judg- 
ment has been rendered against the assured 
in the injured person’s suit against him.” 

This conclusion has been followed in other 
jurisdictions,” 

And in Burks v. Aldridge [13 CCH Avto- 
MOBILE CASEs 685], 154 Kan. 730, 121 Pac. 
(2d) 276 (1942), where apparently no stat- 
ute was involved, but where the policy 
provided for direct liability on the part 
of the insurer immediately upon the securing 
of a judgment by the injured party against 
the insured,” the Supreme Court of Kansas 
held that an action in tort against the in- 
sured could not be joined with an action on the 
contract against the insurer. The court said: 

“If appellant had a direct liability, prior 
to judgment against the contractor, appellee 
had adequate means for ascertaining that 
fact and enforcing the liability. If no such 
liability exists under the policy, prior to 
judgment, appellant is entitled to have the 
contractor’s liability first tried out on its 
merits without injectron into such trial, by 
pleading or otherwise, of the subject of 
insurance.” 

In fact, the rule that even the existence 
of insurance may not be shown in the trial 
of the original suit to establish the insured’s 
liablity is almost universally enforced.” 


existing 


Wisconsin Statute 


\ Wisconsin statute 
260.11) 


joining the 


(Statutes 1931, Sec- 


tion makes special provision for 


defendant 


The 


insurer as a party 
in the original suit against the insured 
statute reads as follows: 

“In any action for damages caused by the 
negligent operation, management or control 
of a motor vehicle, any insurer of motor 
vehicles, which has an interest in the out- 
come of such controversy adverse to the 
plaintiff or any of the parties to such con- 


troversy, or which by its policy of insurance 


assumes or reserves the right to control the 


*See New York Indemnity Company v. Ewen, 
221 Ky. 114, 298 S. W. 182 (1927), and Aplin 
v. Smith, 197 Iowa 388, 197 N. W. 316 (1924). 
Stage Eckert, 
1919). 


Davis, 


% Also see Smith 
184 Pac. 1001 (Ariz., 

“But see Jessup v. 
N. W. 190 (1926). 

% Miliott v. 
North 
Lang v, 
1933). 

*Kujawa v. American Indemnity Company 
[20 CCH Automobile Cases 585], 245 Wis. 361, 
14 N. W. (2d) 31 (1944). 
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Company vv, 
115 Neb. 1, 211 
Indemnity Insurance Company of 


America, 230 N. W. 87 (Wis., 1930); 
Baumann et al., 251 N. W. 461 (Wis., 





prosecution, defense or settlement of the claim 
or action of the plaintiff or any of the 
parties to such claim or action, or which by 
its policy agrees to prosecute or defend th. 
action brought by the plaintiff or any of the 
parties to such action, or agrees to engage 
counsel to prosecute or defeftd said 


where th 
to any st 
is entitle 
thereund 
to permit 
the insur 
action 
or agrees to pay the costs of such litigation, 
is by this section made a proper party de 
fendant in any action brought by plaintiff 
on account of any claim against the insured, 


amount 
is liable 
judgmen' 
ly, the Dp! 
sustained 
Under this act it has-been held in Wis- 
consin that the insurer is a proper defendant 
in the original suit either jointly with the 
insured™ or alone.” This statute has beer 
held to be procedural in that the direct action 
against the insurer can be enforced in Wis- 
consin tort committed 
in another state, where the insurance policy 
involved was a Wisconsin contract.” 


Lovisiar 

The St 
further t 
insurance 


even if based on a . 
ment of 1 


But it has also been held that the provi- 
sions of Section 260.11, if applied to a policy 
issued prior to its enactment, would lesset 
the value of a contractual provision therein 
contained stipulating that no action would 
lie on the policy until the amount of dam- 
ages had been determined by final judgment 
against the assured; that to give the statute 
retroactive effect would make it i il 
tutional as impairing the obligations of con- a | " 
and, accordingly, that the right oe 
granted by the statute could not be asserted 


nages 
casioned 


case ¢ f 
unconsti- 


tracts; 
in a case where the policy was issued and 
the accident sued on occurred prior 
effective date of the statute.” 

Similarly the Supreme Court of Wisconsit 
refused to permit the joinder of thi 
With the insured in a case where, though 
tort was committed in Wisconsin, the 
involved was written in Illinois and c¢ 
tained a “no action” clause valid in 
state." The court held that it would 
unconstitutional to apply the Wisc 
statute so as to impair a contractual « 
gation imposed by the policy whicl 
valid and effective in the 
contract was entered into, saying: 

“As the suit was 
in Wisconsin, but was written in Illinois, 


— 
makes 


name d, 1 
insure! 


state where 


policy in not writter 


%® **No sound reason has been stated by the 
insurer because of which the application of 3 
purely procedural statute, such as section 260.11 
Stats. 1931. to a matter of procedure in this 
action, which is transitory in “its nature, which 
was commenced in this state after the enact 
ment of that statute, and which is based on 4 
policy issued in this state after such enactment 
can be considered a violation of any constitu 
tional provision.’’ Oertel v. Williams, 214 Wis 
68. 251 N. W. 465 (1933). 

“” Pawlowski v. Eskofski et al., 209 Wis. 189 
244 N. W. 611 (1932). 

" Byerly v. Thorpe, 221 Wis. 28, 265 N. W 
76 (1936). 
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i¢@ claim 
of the 
hich by § is entitled to the recognition of its rights 
end the § thereunder, and it would be unconstitutional 
y of the J to permit the impairment thereof by joining 
the insurer as a party defendant, until the 
amount of damages for which the insured 
is liable has first been determined by final 
judgment or by an agreement. Consequent- 
ly, the plea in abatement should have been 
sustained.” 


where the no action clause was not subject 
to any such statutory provision, the insurer 


engage 
action, 
igation, 
ty de 
laintiff 
sured,” 
n Wis- 
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ith the 
is beer 


louisiana Statute 


The State of Louisiana has probably gone 
further than any other state in making the 
nsurance fund to the reimburse- 
: odie ment of the injured claimant. Drawn along 
x : the lines of the New York statute, the origi- 

nal Louisiana statute (Act 1918) 
provided that after its passage no 


t action 
in Wis- 


oa available 
imiutted 


; 253 of 
a. merely 
ole 1 . : : . 

venes icy against liability should be issued un- 


Ena oes 
=n’ ess it contained a provision that the insol- 


rein ° e 
therein Ft veney or bankruptcy of the insured should 


ot release the insurer from the payment of 
sustained or 
casioned during the life of the policy, and in 
case of such insolvency or bankruptcy an 
action might be maintained within the terms 


lamages for injuries loss oc- 


and limits of the policy by the injured per- 
son or his heirs against the insurer. Under 
is Original act it was held by the Supreme 
Court of Louisiana” that the f 
hese statutory 


inclusion of 
provisions in the policy 
“makes the policy, under the conditions 
amed, inure to the benefit of the injured 
party, and makes it [ 


in effect, one of acci- 
person in- 
when the accident is caused by the 
nt or bankrupt.”; and the action by 
red claimant against the insurer was 


t insurance in favor of the 


with as being an action on the con- 


as is done in other jurisdictions in 
to statutes such as have been here- 


re discussed. 


But the Louisiana Legislature by Act 55 


f 1930 amended the original Act of 1918 so 


Ilinois, § *S © engraft thereon a provision for a new 


writter 


ntirely separate right of direct action 
by the st the insurer, as follows: 
on of a ¢ . 66 
n 260.11 vided further that.the injured person 
in this ry or 
», which } 
e enact- 
ed ona 
actment 
-onstitu- 
214 Wis 
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where the assured has his domicile, and 
said action may be brought either against 
the insurer company, alone or against both 
the assured and the insurer company, jointly 
and in solido.” 

The right of direct action thus provided 
for, under which the injured claimant may 
join the insurer in his suit against the in- 
sured or may ignore the insured altogether 
and proceed in the first instance directly 
against the insurer alone, has resulted in the 
building up of jurisprudence which is not 
applicable to the type of statute hereinabove 
referred to and which is sometimes felt to 
be in conflict therewith. In the view of this 
writer, this conflict is more apparent than 
real and is easily resolved when considera- 
tion is given to the underlying philosophy 
of the Louisiana statute as construed by the 
Louisiana courts. 

In the first place, it must be understood 
that the act is held to be wholly procedural 
and to confer on the injured claimant no 
substantive rights. In speaking of the Mas- 
sachusetts statute, the Supreme Court of 
that state“ said: 

“Of course, in its broad sense the present 
statute is remedial in that it affords redress 
for a hard situation where no remedy ex- 
But it is not remedial in the 
to the form 
of remedy, practice and procedure.” 


isted before. 
narrow sense of relating solely 


The Louisiana courts, on the other hand, 
have consistently held that the right of direct 
action granted by the Louisiana statute is 
strictly procedural and that the act in ques- 
tion does not furnish any substantive rights.” 
Viewed in this light, the act has been held 
to be retroactive in its application and the 
right of direct action provided by the statute 
has been made available against an insurer 
on a policy written prior to the effective 
date of the act.” This 
with the holding 
strictly remedial and procedural and does 
not affect 
merely the remedy or the method 


conclusion is con- 


that the act 1s 


sonant 


substantive rights, for matters 


affecting 
ot proce dure have been the subject of retro- 
spective legislation many times, and such 
legislation is not violative of the federal con- 
stitution as impairing the obligation of con- 
tracts. It would seem, therefore, not to be 


in conflict with the jurisprudence which 


denies retroactive effect to the type of stat- 


utes in force in most states, since these 


statutes do make provision for a substantive 
Company, supra, footnote 20, and Robbins v. 
Short, 165 So. 512 (La., 1936). 

Rossville Commercial Alcohol Corporation Vv, 
Dennis Sheen Transfer Company, Inc., 18- La. 
App. 725, 138 So. 183 (1931). 
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right in the injured claimant flowing from 
the contract itself.” 


Consistent with this holding that the right 
of direct action granted by the statute is 
strictly procedural, and with the rule of 
practice that matters relating to procedure 
are governed by the law of the forum, it has 
been held that this statutory remedy is en- 
forceable in Louisiana in a suit on an acci- 
dent which occurred in that state, even 
though the contract of insurance involved 
was written in another state; and that the 
right of direct action under the statute can- 
not be maintained in another jurisdiction 
even though based on an accident which 
occurred in Louisiana.” The courts in these 
cases accepted the interpretation of its pro 
cedural character placed on the act by the 
Louisiana courts. 


In the second place, the Louisiana courts 
have consistently held that the statute merely 
makes available to the injured claimant a 
right of direct action against the insure 
when he has a cause of action against the 
insured under the substantive law of torts. 
As stated by the Supreme Court of Louisi- 
ana in the case of Reeves v. Globe Indemnity 
Company, 182 La. 905, 162 So. 724 (1935): 

“The cause that gave rise to the right of 
action has not been changed, nor does the 
statutory right of action against the defend- 
ant change the nature of the demand. This 
is a suit for damages for physical injuries.” 

This view of the statute has been uni- 
formly adhered to in numerous other deci- 
sions of both the Supreme Court and the 
Louisiana Courts of Appeal. In other 
words, under the construction placed on the 
statute by the courts of that state, the cause 
of action which an injured claimant may 
bring against the insurer arises under and 
is governed by the substantive law of torts, 
and the statute merely gives to the injured 
claimant a procedural or remedial right of 
direct action against the insurer when a 
cause of action in tort exists in his favor 
against the insured. 

In the third place, the courts of Louisiana 
have likewise held that in a suit brought 
against the insurer alone, to which the in- 
sured is not made a party, the insurer can- 
not set up defenses which are purely personal 
to the assured.” 


These views of the statute and of the 
right of direct action granted thereby have 
resulted in the injured claimant’s being able 
by bringing his suit against the insurer alone 
without joinder of the insured, to recover a 
judgment against the insurer in cases where 
by virtue of some personal defense available 
to the insured a judgment would not have 
been obtainable against him. For instance, 
in Louisiana, although a cause of action 
exists under Article 2315 of the 
Code for every act of 
husband and wife, by virtue of the marital 
relationship existing between them, are each 
immune from a suit in tort by the other: 
but in the case of Harvey v. New Amsterdam 
Casualty Company [14 CCH AuvrtoMosm 
Cases 207], 6 So. (2d) 774 (1942), a wife 
brought suit directly against her husband's 
insurer without joiming him in the action to 
recover damages arising out of an accident 
occasfoned by the husband’s negligence. The 


Re \ ised 


Civil negligence, a 


court, in periitting recovery against the in- 
surer, pointed out that, while the 
give to the injured 


statute 


does not claimant a 


right of direct action against the insurer 


action exists agamst the 
insured, nevertheless, the insurer cannot set 
up defenses which are purely personal to the 
insured, and that, in a case where the cause 
of action cannot be enforced against the 
insured because of a relative incapacity of 
the injured party to sue the insured or be- 
cause of the relative immunity of the insured 
against being sued by the injured party, a 
right of action still exists in the injured 
party against the insurance company alone 
under the statute now being referred to 
But, a few years later, when an attempt 
was made to enforce in the Louisiana courts 
a direct action brought by a wife against 
the insurer of her husband, based on an 
accident which occurred in Mississippi, oc- 
casioned by her husband's alleged negligence.” 
the court refused to permit recovery. Under 
the Mississippi law the wife had no cause of 
action against her husband (as distinguished 
from the Louisiana rule that the cause of 
action exists, but its enforcement is sus- 
pended by reason of the personal immunity 
of the husband from suit by the wife). 
The court in this case said: 
that Act 1930 is 
substantive, and it is 


unless a cause ot 


“It is conceded 55 of 


procedural and not 





*“ Wasser v. Congregation Agudath Sholem, 


supra, footnote 31. 

Robbins v. Short, supra, footnote 44. 

4 McArthur v. Maryland Casualty Company, 
186 So. 305 (Miss., 1939); Wells v. American 
Employers Insurance Company [16 CCH Auto- 
mobile Cases 459], 132 F. (2d) 316 (CCA-5, 1942). 

” E, g., Bougon v. Volunteers of America, 151 
So. 797 (La., 1934); Reeves v. Globe Indemnity 
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488 (1936); Burke v 
Massachusetts Bonding & Insurance Company 
[24 CCH Automobile Cases 348], 209 La. 49 
24 So. (2d) 875 (1946). 

%® Ruiz v. Clancy, 182 La. 935, 162 So. 734 
(1935); Rome v. London & Lancashire Indemnity 
Company, 169 So. 132 (La., 1936). 

51 Burke v. Massachusetts Bonding 
ance Company, supra, footnote 49 
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mly by virtue of the statute that plaintiff 
brought her suit in Louisiana. ... Since she 
has no cause of under the law of 
Act 55 of 1930 con- 
fers upon her no cause of action in Louisi 
ana. The mere fact that under the statute 
plaintiff was able to obtain jurisdiction 
against her husband’s liability insurer in a 
direct action in this State does not create, 
as against her husband, or as against his 
insurer, a substantive cause of action that 
does not exist under the law of the state 
where the wrongful act occurred.” 


action 
Mississippi, necessarily 


The reasoning of this case is entirely con- 
sistent with the reasoning in the Harvey 
case, supra. 

Under statute it has likewise been 
held that where the insurer is a nonresident 
corporation, as is usually the case, the in- 
jured claimant, by eliminating the insured 
from his suit may bring his suit in the fed- 
eral court directly against the nonresident 
insurer, predicating the federal court’s 
jurisdiction on the diversity of citizenship 
between himself and the insurer, notwith- 
standing a lack of diversity between himself 
and the insured.” 

The writer questions the soundness of 
this holding as it would seem that, since the 
statute has been held to create no substan- 
tive cause of action, and the only cause of 
action which the injured claimant may as- 
sert by virtue of his right of direct action 
against the insurer is his cause of action in 
tort against the insured, the jurisdiction of 
the federal courts should be made depend- 
ent upon a diversity of citizenship between 
the parties to the actual controversy: that 
is, upon a diversity of citizenship between 
the injured claimant and the insured, who 
is the other party to the only cause of action 
or controversy which exists, rather than 
upon a diversity of citizenship between the 
injured claimant and the insurer, who is 
brought into the case only by virtue of the 
right of direct action provided by the stat 
ute and whose liability must be determined 
by the cause of action against the insured. 


this 


Compulsory Statutes 

This 
without some mention of the statutes (here- 
tofore referred to), which have been adopted 


discussion would not be complete 


Bankers Indemnity Insurance Company v. 
Leake, 84 F, (2d) 191 (CCA-5, 1936); Standard 
Accident Insurance Company v, Rivet, 89 F. 
(2d) 74 (CCA-5. 1937); Banks v. Associated In- 
demnity Corporation [27 CCH Automobile Cases 
232], 161 F. (2d) 305 (CCA-5, 1947), in all of 
Which jurisdiction was assumed without argu- 
ment; and New Amsterdam Casualty Company 


Direct Actions 


in some states and which, under prescribed 
conditions, make the carrying of Itability 
insurance compulsory. Examples of these 
compulsory statutes are the various Finan- 
cial Responsibility Acts which, under certain 
conditions, require the carrying of liability 
insurance as a pretequisite to obtaining a 
driver’s license, or those statutes which, as 
a part of the state’s regulatory power over 
motor carriers, provide that a certificate of 
public convenience and necessity to operate 
a motor carrier for hire shall not issue until 
the applicant shall have filed with the regu- 
latory commission a policy or bond of lia- 
bility insurance in such amount as may be 
determined by the commission to be reason- 
ably necessary to protect the interests of 
the public. Such statutes usually require 
that the insurance policy required there- 
under shall bind the insurer to pay compen- 
sation for injuries to persons and loss of or 
damage to property resulting from the negli- 
gent operation of the vehicle insured; insur- 
ance of this type is usually held to have 
been taken out for the benefit of the public 
or any injured claimant coming within the 
purview of its coverage. On that theory it 
is generally held that under such statutes 
the insurer may be joined directly with the 
insured carrier in the original suit to estab- 
lish the latter’s liability. 

For instance, under an Oklahoma statute 
of this type requiring the filing of an insur- 
ance policy or bond by a motor carrier as 
a prerequisite to obtaining a certificate to 
operate (47 Oklahoma Statutes, Annotated, 
Section 169), the Oklahoma Supreme Court 
held ™ that the following provision of the stat- 
ute—‘Such liability and property damage 
insurance policy or bond shall bind the op- 
erator thereunder to make compensation for 
injuries to or death of persons and loss or 
damage to property resulting from the op- 
eration of any such motor carrier for which 
such carrier is legally liable’—imposed direct 
liability on the insurance company jointly 
with the insured and afforded a statutory 
basis for the joining of both in the original 
action to establish the insured’s liability. 
Likéwise the Supreme Court of Kansas, in 
a recent case” arising under a similar stat- 
ute of that held action 
against the motor carrier on account of per- 


state, that in an 


sonal injuries occasioned by the negligent 


v. Soileau [29 CCH Automobile Cases 584], 167 
F. (2d) 767 (CCA-5, 1948), where the question 
of jurisdiction was specially upheld. 

3% Enders et al, v. Longmire, 67 Pac. (2d) 12 
(Okla., 1937). 

* Graves v. National Mutual Casualty Com- 
pany et al. [28 CCH Automobile Cases 1068], 
164 Kan. 267 (1948). 
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operation of one of its trucks, the insurance 
company was properly made a party defend- 
ant along with the carrier. 

Under statutes of this type, where the 
carrying of liability insurance is made com- 
pulsory, the right to join the insurer with 
the insured in the original action against 
the latter to establish his liability is held to 
be statutory rather than contractual. This 
was pointed out in the case of Enders et al. 
v. Longmire, 67 Pac. (2d) 12 (Okla., 1937), 
wherein the court said: 

“Since that liability insurance bond is re- 
quired to be filed with the Corporation Com- 
mission of the State by the motor carrier, 
the motor carrier is a party thereto as a 
matter of law. Under the statute the lia- 
bility insurance bond maker is liable for the 
injuries resulting from the operation of the 
motor carrier not by reason of its bond but by 
reason of the statute after it has filed its bond.” 

The right of joinder, vel non must be ascer- 
tained from the language of the 
statute. Thus, under a Texas statute which 
required that the insurance policy or bond 


express 


to be filed by a motor carrier as a condition 
precedent to the issuance of a permit or 
certificate of public convenience and neces- 
sity “shall provide that the obligor therein 
will pay to the extent of the face amount of 
such insurance policies and bonds all judg- 
ments which may be 
motor carrier 


recovered against the 
based on claims for loss 
or damage from personal -injury,” the Su- 
preme Court of Texas held™ that the obli- 
gation thus imposed upon the insurer to 
pay all “judgments” provided no basis for 
a suit against the insurer unless and until 
there should be a judgment, that under the 
terms of the statute a suit filed against the 
insurer by an injured third party before he 
had obtained judgment against the insured 
was without legal basis and that the joinder 
of the insurer with the insured in the origi- 
nal suit to establish the latter’s liability was 
not permissible. 

Being statutory rather than contractual, 
the rights accorded to the injured claimant 
by these statutes are regarded as procedural, 
and since matters of procedure are governed 
by the law of the forum, they are not usu- 
ally given extra-territorial effect. In Na- 
tional Mutual Casualty Company et al. v. 
Blackford et al. |7 CCH AvutomosiLe CASES 
1086], 141 S. W. (2d) 54 (Ark., 1940), suit 
had 
the alleged negligence of a common carrier 
growing out of a collision which took place 


% Grasso v. Cannonball Motor Freight Lines, 
81S. W. (2d) 482 (Tex., 1935). 
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been instituted in Arkansas based on 


in Oklahoma, and an attempt was made t 
join the insured’s insurer in the original 
action. The court recognized that the stat. 
ute of Oklahoma as construed by the Su- 
preme Court of that state permitted such 
joinder; but it likewise held that the lan- 
guage used in the Arkansas statute simply 
meant that if the insurer failed to pay a 
judgment for personal injury against the 
insured, an action might then be maintained 
against it to compel payment, and did not 
mean that it might be sued either jointl 
or severally before a judgment had been 
obtained against the insured. Against a con- 
tention that the case should be governed by 
the law of Oklahoma, where the cause oi 
action arose, the court held that the right t 
join the insurer in the suit against the in- 
sured related to the remedy was a pro- 
cedural matter rather than one of substance 
and was governed by the law of the forum, 
and that the attempted joinder 
permissible. 


Was not 


Conclusion 


From the foregoing review, it would seem 
that the development and application of the 
direct action against the liability insurer 
may be briefly summed up in certain con- 
clusions: 


(1) That in the absence of statute, or of 
some provision in the policy itself rendering 
it a contract for the benefit of a third per- 
son, a claimant injured by the negligence ot 
the insured had no right to bring a direct 
action at common law against the insurer 
whether before or after the liability of the 
insured had been established in a proceeding 
against him. 


(2) That the only way the insurance fund 
could be reached was on the theory that the 
insurer was a debtor of the insured, by 
making the insurer a garnishee or by some 
equitable proceeding to subject this debt to 
the payment of the injured claimant’s judg- 
ment against the insured. 


(3) That such a proceeding raised the 
question as to whether the policy in question 
was one of indemnity against actual loss oF 
insurance against liability, the courts hold 
ing that in the former case no relationshy 
of debtor and creditor arose as between th 
insurer and the insured until the amount 0 
the judgment had actually been paid by the 
insured, latter 


whereas in the case the 


(Continued on page 680) 
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Rights of the Infant 
in Self-Procured Insurance 


THIS WELL-DONE ARTICLE 
OF THE UNIVERSITY OF 
iT DESERVES WIDER 
ENJOY IT 


MHE RULES regarding the capacity of 
| the infant to contract generally, as 
one would likely conclude simply 
ral knowledge of contract law, seem 
pplicable to the purchase of insurance pro- 
n upon the infant’s own initiative, so 

he has sufficient mental development 

1y an automobile, a government bond 

ra suit of clothes, he ought to be able to 
\nd as 
surmise, such 
into 


Irom a 


of insurance.’ 
further 
other 


mtract for a policy 
one would probably 

: agreement 
will be 
unless the purchase of 


contract, like any 


the minor may enter, void 

able at his election,” 

insurance protection be considered the pro- 

[ requirement falling within 

the purview of the term “necessaries” as 
in the law of infants 


the incompetency of the 


curement Of a 


generally, or 
Ss infant hi 


been previously removed by statute * or by 
appropriate judicial proceedings.' 


Insurance as a Necessary 


and probably 
none exists, which can be said to establish 


No decision has been found, 


1 Byrne v. Prudential Insurance 
S. W. (2d) 344 (Mo., 1935). 

2 Monaghan et al. v. Agricultural Fire Insur- 
ance Company, 53 Mich. 238, 18 N. W. 797 
(1884): Pippen v. Mutual Benefit Life Insur- 
ance Company, 130 N. C. 23, 40 S. E. 822 (1902). 

See footnotes 9-13 inclusive, infra. 

‘Note, for example, Vernon's Texas Statutes 
(1936), Article 5921: ‘‘Minors above the age of 
nineteen years, where it shall appear to their 
mate 1 advantage, may have their disabilities 
of minority removed, and be thereafter held, for 
all legal purposes, of full age, except as to the 
right to vote.’’ Additional sections prescribe 


Company, 88 


APPEARED IN THE APRIL-JUNE, 1949 ISSUE 
KANSAS CITY LAW 
CIRCULATION AND 


REVIEW. WE THINK THAT 
THAT OUR READERS WILL 
By EARL T. CRAWFORD 


conclusively the proposition that a policy of 
insurance could never be a “necessary.” It 
it true that one court has dogmatically de- 
clared that the contract of insurance made 
with an infant “was not for 
without indicating any exception to the 
rule;° that another has held an infant not 
liable on his premium note given in pay- 
ment for 


- 99 
necessaries 


insurance on a stock of goods 
even where such goods constituted the source 
f and that a third 


court, while recognizing that it is manifestly 


of the infant’s income; ° 
reasonable and prudent for an infant to take 
out a policy of insurance on his life, stated 
unhestitatingly that the policy did not come 


within the scope of the term 


“necessaries” 
or within that class of contracts which are 
as a matter of law beneficial to, and there- 
fore binding upon, an infant.’ Perhaps all 
that any of these cases hold is that under 
the particular circumstances, the 
could not be considered a necessary. 


pt licy 
Yet it 
is not extremely difficult to imagine a situ- 
ation which would 
within the 


bring insurance cover- 
usual 


This possibility 


age clearly range of the 


definition of necessaries. 


the necessary judicial procedure For similar 
statutes, see Code of Tennessee (Williams-Shan- 
non, 1932), Chapter 1, Article 1, Sections 
10371-10374, and Wyoming Compiled Statutes 
Annotated (1945), Sections 7-501, 7-503 

5 Pippen v. Mutual Benefit Life 
Company, supra, footnote 2 

®° New Hampshire Mutual Fire Insurance Com- 
pany v. Noyes, 32 N. H. 345. Cf. Monaghan et 
al, v, Agricultural Fire Insurance Company, 
supra, footnote 2. 

7 Simpson v. Prudential Insurance 
184 Mass. 348, 68 N. E. 673 (1903). 


Insurance 


Company, 


The author is a member of the faculty of The University of Kansas City School of Law 
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has been judicially recognized by one of the 
United States Courts of Appeals. The court, 
in concluding that the policy of insurance 
purchased by a nineteen-year-old boy in the 
amount of $25,000 on his own life and for 
the benefit of his mother and sister was not 
a necessary, cautiously stated that it did not 
intimate that a policy of insurance could 
never be a infant, but 
that “the facts here clearly show that this 
Was not a this 


necessary fc r any 


insurance necessary for 
infant.” * 


In apparent recognition of the fact that 
it may often be both prudent and advisable 
for the infant to obtain insurance protection 
and that such protection could be designated 
as a necessary i1 without 
violence to the logical implications of that 
legal concept, legislation has been enacted 
in several states expressly enabling certain 


many instances 


infants, usually stated as those “not of the 
full age of twenty-one, but of the age of 
fifteen upward” or “between the 
and twenty-one years,” to 
Other states 
in addi- 


years or 
ages of fifteen 
contract for life 
have gone considerably further and, 

insurance, have also removed 
the incompetency of certain infants in re- 
gard to endowment annuities ™ 
and policies of health and accident insur- 
ance.” One with a protective limitation 
seems to have removed the infant’s lack 
of contractual capacity for the purpose of 
In nearly every in- 


insurance.” 
tion to life 


policies,” 


insurance generally.” 


8 Facts in addition to those above set forth 
reveal that the boy's only resources were a 
salary of $80 per month and an insurance agency 
producing sundry hopes at the time the policy 
was purchased and little else thereafter; that 
his father had died a month previous, leaving, 
by will, a trust fund of $100,000 to insured, his 
mother and sister, in equal shares; and that 
the trust was soon found to be insolvent. Mu- 
tual Life Insurance Company of New York v. 
Schiavone, 71 F. (2d) 980 (CA of DC, 1934). 

*“In respect to insurance heretofore or here- 
after issued upon the life of any person between 
the ages of fifteen and twenty-one years, for the 
benefit of such minor, or for the benefit of the 
father, mother, husband, wife, child, brother, 
or sister of such minor, the insured shall not, 
by reason only of such minority, be incompetent 
to contract for such insurance, or for the sur- 
render of such insurance, or to give a valid 
discharge for any benefit accruing, or for money 
payable under the contract, or to contract for 
the payment of a policy loan.’’ Page's Ohio 
General Code Annotated (1938), Section 9392-1. 
Also see General Statutes of Connecticut (1930), 
Section 139; Mississippi Code Annotated (1942), 
Section 5687; Revised Statutes of Maine 
(1944), Section 139; Purdon’s Pennsylvania Stat- 
utes (compact ed., 1936), Title 40, Section 572; 
West Virginia Code of 1943 Annotated (Michie), 
Section 3359 (2). 

1 General Laws of Massachusetts (1932), Sec 
tion 128 
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stance, however, the power to cont: 
subject to a very important limitat 

must be for the benefit of the infant or 
infant’s estate, or for the benefit of the infant's 
father, mother, husband, 


non hos ‘hild enth 
wite, child, brother 


or sister. And these various enabling stat 
utes, regardless of the type, place the infant 
included within their scope substantially on 
an adult basis so far as the procurement of 


insurance protection is concerned." 


Mutual Benefit Insurance 


A more difficult problem regarding the 
contractual ability of the minor arises in 
the case of mutual benefit insurance. Can 
an infant become a member of a mutual 
benefit association even though the consti- 
tution and bylaws provide for membership 
by persons between two and sixty years of 
age? This question was asked by the court 
of its own volition in an action where the 
state sought to oust an association for en- 
gaging in the insurance business in contra- 
vention of existing statutes.’® While the 
court declared that it did not pass on the 
question, as it was not raised nor 
by the parties, it did indicate that “since 
infants cannot make the contract of mem- 
bership for themselves,” it is not clear how 
the parents can make it for them. “As the 
statute only authorizes insurance of mem- 
bers, not of other persons in whom the 
members 


argued 


have an insurable interest, the 


” Revised Statutes of Nebraska (1943), Sec 
tion 44-705. 

% Pope’s Digest of the Statutes of Arkansas 
(1937), Section 6303; Illinois Revised Statutes 
(1945), Chapter 73, Section 854; Revised Stat- 
utes of Nebraska (1943), Section 44-705. 

13 ‘*Minors may consummate contracts respect- 
ing insurance the same as adults, and any policy 
certificate or other evidence of such contract 
shall be binding upon the minor to the same 
extent as though of full age; Provided, That 
all such contracts made by a minor under the 
age of eighteen years shall have the written 
consent of a parent or guardian.’’ General Stat- 
utes of Kansas (1935), Section 40-237. 

4 Prahm v. Prudential Insurance Company, % 
N. J. L. 206, 116 Atl. 798 (1922). Also see Wil- 
son et ux. v. Prudential Insurance Company, 276 
Mich. 232, 267 N. W. 824 (1936). And _ note 
Goldstein v. United Thrift Plan, 134 Misc. 91 
234 N. Y. S. 592 (1929), where it was held, in 
the absence of proof that the particular insur- 
ance coverage was a necessary for the infant 
that a written contract under which the infant 
borrowed money from an insurance broker for 
premiums on his life insurance policy for which 
the broker was to be repaid, was not a ‘‘con 
tract for insurance’’ within the insurance law 
against which the defense of infancy was ur 
available. 

% Chicago Mutual Life Indemnity Association 
v. Hunt, 127 Ill. 257, 20 N. E. 55 (1889). Also 
see Commonwealth v, Keystone Benefit Associa 
tion, 171 Pa. St. 465, 32 Atl. 1027 (1895) 
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legality of this branch of business would 
seem to be open to question.” 

The fact that an infant not have 
complete competency to contract, together 
with the difficulties suggested by the fore- 
going decision, possibly constitute ample 
justification for the passage of legislation 
expressly prohibiting minors from becom- 
ing members and policy holders of coopera 
tive insurance companies;* but in_ the 
absence of statutory prohibition, it is diffi- 
cult to find a completely satisfactory reason 
why a minor should not be eligible 
to membership. If ineligibility exists, must 
it not arise from the nature and objects of 
such companies or from the policy of the 
law relating to them, rather than from the 
mere inability of the infant to enter into a 
binding contract? 


dc eS 


Two major contentions have been assigned 
for the minor’s ineligibility: first, that the 
certificate of membership is a personal con- 
tract between the member and the associa- 
tion, and, as an infant can make only a 
voidable contract, his admission to mem- 
bership is in violation of those principles 
of mutuality which form the very founda- 
tion of the mutual benefit society; and, 
second, that the infant, because of his im- 
maturity, cannot act as a trustee or perform 
the other duties incumbent upon members 
at corporate meetings.” Both of these con- 
tentions, however, have been judicially re- 
jected. While the court conceded, in a 
general way, that societies of this type were 
founded upon the principle of complete 
mutuality in relation to burdens as well as 
to benefits, it held, that the 
membership of infants did not rest upon 


nevertheless, 


% See In re Globe Mutual Benefit Association, 
135 N. Y. 280, 32 N. E. 122 (1892). 


" Chicago Mutual Life Indemnity Association 
v, Hunt, supra, footnote 15. 

“While the certificate of membership is a 
contract, such contract in the absence of ex- 
press stipulations to the contrary, is purely 
unilateral. It may be enforced against the asso- 
ciation where the member has performed all the 
prescribed conditions, but none of its stipula- 
tions are enforceable against the member. If 
he fails to pay his assessments or dues, or does 
any act forbidden by the certificate of member- 
ship, the certificate becomes void, and the mem- 
bership ceases. But the making of an assessment 
or the maturing of dues does not make the 
member a debtor to the association so as to 
authorize it to bring suit for its recovery in 
case of his neglect or refusal to pay. Payment 
is left wholly to his discretion. The contract. 
then, not being one which has the legal effect 
of binding him to the payment of any money 
or the performance of any condition, we cannot 
see hi it can be at all important whether it 
Is avoidable or otherwise. Performance is no 
more left to the option of the member where 
the contract is made by an infant than when 
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any different footing than that of an adult, 
for if the infant performs the conditions 
prescribed in the certificate, he, the same as 
an adult, becomes entitled to the benefits 
promised, and, if he fails to perform, his 
membership ceases and that is all.” Nor 
did the court see any force in the suggestion 
that a minor could not perform the duties 
required of a member, since the only objec- 
tion to his taking part in the corporate 
meetings, advising or even voting, is bot- 
tomed on his inexperience and immaturity 
of judgment — disqualifications which ad- 
mittedly are not necessarily confined to per- 
under the age of twenty-one years 
and which no one has ever seriously con- 
tended constituted a legal barrier to the 
admission of an adult to membership.” 


sons 


An examination of existing statutes rela- 
tive to fraternal benefit societies discloses 
that at least three states have endeavored 
by legislative action to remove some of the 
difficulties which arise where a minor de- 
sires to become or does become a member. 
Sometimes the society is expressly author- 
ized to insure minors under a specified age, 
usually eighteen years, upon application of 
the parent or some other adult person upon 
whom the minor depends for support.” One 
state goes further and prescribes that mem- 
bership in a local lodge shall not be required 
of such children, nor shall they have any 
voice in the management of the society.™ 


Repudiation or Disaffirmance 


The contract of insurance made with a 
minor will be binding upon him until ‘he 
disaffirms or repudiates it.” This right to 
made by an adult.’’ Chicago Mutual Life In- 
demnity Association v, Hunt, supra, footnote 15. 

“We know of no reason why the capacity 
to act as trustee should be a necessary qualifica- 
tion for membership. If a sufficient number of 
members possess the requisite capacity, so as to 
afford the members a reasonable and proper 
range of choice in the selection of trustees, the 
admission of others who are not thus qualified 
can work no injury to anybody. It will not be 
claimed that the want of requisite intelligence 
or business experience on the part of an adult 
to qualify him to act as trustee would render 
him ineligible to membership. But these are 
quite as essential to the proper discharge of the 
duties of trustee as mere legal capacity."’ Ché- 
cago Mutual Life Indemnity Association v, Hunt, 
supra, footnote 15. 

*° Mississippi Code Annotated (1942), Sec- 
tion 5781; West Virginia Code of 1943 Annotated 
(Michie), Section 3441 (31); Utah Code Anno- 
tated (Callaghan, 1943), Title 43-9-54. 

**Utah Code Annotated (Callaghan, 
Title 43-9-54. 

22 Flittner v. Equitable Life Assurance Society, 
30 Cal. App. 209, 157 Pac. 630 (1916); Metropoli- 
tan Life Insurance Company v. Brubaker. 78 
Kan. 146, 96 Pac. 62 (1908). : 


1943), 
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avoid his contract with the insurer is, dur- 
ing his lifetime, a privilege personal to the 
infant,” although there is authority to the 
effect that the infant’s guardian may repu- 
diate the contract for him.* In a number 
of states, the right of disaffirmance is not 
only given to the minor but also to the heirs 
representatives of the minor 
Statutes of this type 
that the infant must 
after reaching 


or personal 
in event he dies.” 
generally prescribe 
disafirm within one 
maturity and if death intervenes before he 
disaffirms that 
or the heirs may make the disatfirmance for 
him within the prescribed period of time. 


year 


the personal representative 


Repudiation or disaffirmance of the con- 
tract with the insurance company may be 
evidenced by a voluntary cancellation of the 
policy effected by an agreement entered into 
with the company by the infant,” by refus- 
ing to perform the obligations imposed by 
the contract,” by the institution of a suit 
to recover the premiums paid ™ or by any 
a present in- 
unless 


other conduct which indicates 
tention not to be further bound, 
some applicable statute limits the right or 
pre scribes the mode ot disaflirmance.” Phe 
disaflirmance, however, no matter how evi- 
denced, must, in order to be effective, take 
place before the elapse of an unreasonabl 
period aiter the insured attains his majority.” 
And cannot be retracted by 
the infant conclu- 
sion in a 
brought suit on 
issued to a minor who, while the policy was 


once made, it 
court’s 
administrator 


Such was the 
where the 
applied for 


case 
a policy and 
still in force and pursuant to its terms, sut 
rendered it to the company for its then cash 
value, and thereafter died.” The surrender 
a disaflirmance of the pol 

that the infant did not 


Was regarded as 
icy, and the tact 
Insurance Company . 
Brubaker, ibid. ; Dickert v. Aetna Life Insurance 
Company, 176 S. C. 476, 180 S. E. 462 (1935) 

New York Central Mutual Re- 
(2d) 


Vetropolitan Life 


4% Champa v, 
lief Association, 57 Ohio App. 522, 15 N. E. 
72 (1936) 

23 Note North Dakota Revised Code (1943), 
Section 14-1011, and Oklahoma Statutes (1941), 
Title 15, Section 19 

% Pippen v. Mutual Benefit 
Company, supra, footnote 2 

7 Ibid. 

*% Fliginer v. Equitable Life Assurance So- 
ciety, supra, footnote 22. Also see Simpson v. 
Prudential Company, supra, foot- 
note 7 

2? See Code of Iowa (1939), Chapter 472, Sec- 
tion 10494, that no contract shall be disaffirmed 
in cases where, on account of the minor's own 
representation as to his majority or from his 
having engaged in business as an adult, the 
other party had good reason to believe him 
capable of contracting. 

*® Metropolitan Life 
Brubaker, supra, footnote 22; 


Life Insurance 


Insurance 


Insurance Company v. 
Chamberlain v., 
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which he was hat 


‘as 
dent O! 


receive the full amount to 
entitled—i.e., premiums paid—did not give 
him or his legal representative the right + 
reaffirm the policy. The policy was, accord- 


positio 
allowat 
ing to the court’s decision, rendered void mainta 
ab initio by its surrender and the insured 
was simply entitled to be restored to his 
original status. 


date o! 
that to 
fendan 
had be 
the pl. 
contra 


Return of Consideration 


Some courts apply the principle that the 
minor, if he disaffirms the insurance con- 
tract, must restore to the other party all th 
consideration received and which continues able p 
within his control as a condition precedent rightly 
to effective repudiation.” Accordingly, a be « 
disaffirmance will not be prevented if the prem 
tant, at the time he seeks to disaffirm, is that 
unable to make restoration to the insurer avoid 
which sold him the repudiated policy." Pur- 
suant to this view, the mere fact that the 
infant received insurance protection for a 
period of time and cannot place 
the insurance company in Status quo, will 
not deprive him of the right to repudiate 
\s one court pointed out where the infant 
had instituted an action for the return of 
all premiums paid, to hold otherwise and 


which 


Obv 
benefit 


possibly 


volun 
comp 
allow the insurer to recover the cost of car- 

rying the risk “would be to hold that an 

infant is liable, not only for necessaries, but 

for the 
so that an adult could knowingly s« 
anything to an infant, secure in the doctrine 
that if he fails to 
cannot lose.” 


1 
i 


cost price of purchases not neces- 
sary, I] 


at least he 
\ similar view was express¢ 


gain a profit, 


! 


by a Massachusetts court, where the minor, mane} 


through a next friend, sought to recover tract 


premiums paid on a twenty-year endow- 


ment policy, and it was agreed at the trial 


Employer’s Liability Association Corporation, 
Ltd., 289 Mass. 412, 194 N. E. 310 (1935); Dickert 
v. Aetna Life Insurance Company, supra, foot- 
note 23 

‘Pippen v. Mutual Benefit 
Company, supra, footnote 2. 

2 Ibid, 

Metropolitan Life 


Insuran 


Life 


Insurance Company v. 
Brubaker, supra, footnote 22: Prudential Insur- 
ance Company v, Ordonoff, 122 Pa. Super. 485, 
186 Atl. 391 (1936). 

* Gonackey v, General Accident, Fire & Life 
Assurance Corporation, 6 Ga. App. 381, 65 S. E 
53 (1909); Shellabarger v. Jacobs [15 CCH Auto- 
mobile Cases 1149], 316 Ill. App. 191, 45 N. E 
(2d) 184 (1942). But note New York Life In- 
surance Company v, Zivitz [7 CCH Life Cases 
935], 10 So. (2d) 276 (Ala., 1942), and O'Rourke 
v. John Hancock Mutual Life Insurance Com- 
pany, 23 R. I. 457, 50 Atl. 834 (1902) 

%S Mutual Life Insurance Company of New 
York v, Schiavone, supra, footnote 8. 
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nsuranc 


pany vv. 
al Insur- 
per. 485, 


> £& Life 
65 S. E 
'H Auto- 
5 N. E 
Life In- 
fe Cases 
Rourke 


‘“e Com- 


of New 


that the contract was a reasonable and pru- 
dent one for a person in the infant-plaintiff’s 
position in life, and the insurer sought the 
set-off for the expense of 
maintaining the policy in until the 
date of its repudiation.” The court reasoned 
that to require the plaintiff to make the de- 
fendant whole for the expense to which it 
had been subjected “would be compelling 
the plaintiff to carry out, to that extent, a 
contract Which is not binding on her, and 
which she may avoid.” 


allowance of a 
lorce 


Obviously, if the insured has had the 
benefit of insurance protection for a consider- 
able period of time, it may, at first glance, 
rightly seem a hardship on the company to 
be compelled to return in their entirety all the 
premiums paid; but, it must be remembered 
that the right of the infant to disaffirm and 
avoid his contracts is one conferred by the 
law for his protection,” and that it is the 
policy of the law to protect the minor 
against his own mistakes and so to protect 
him notwithstanding the incidental infliction 
of occasional hardship upon others.” And 
in those cases where the insurer with knowl- 
edge of the applicant’s minority has entered 
voluntarily into the contract with the in- 
competent minor, the apparent hardship to 
the company largely disappears. The com- 
under such 
said to have possessed presumptive knowl- 
edge the law which afforded the infant 
the right of repudiation and, consequently, 
to have assumed with open risk 
a contract.” 


pany can, circumstances, be 


eyes the 
incident to such 


that the infant has been 
benefited by the repudiated con- 
tract of insurance has led at least one court 
to adopt a different view," and 
more in ace 
According to 
the contract can be considered beneficial to 


The fact 
manently 


per- 


one which 


is declared to be ord with ““nat- 


ural justice’™ this view, if 


and there has been no 


ing or undue influence or 


over- 
fraud on the 
of the other party to the contract, the 
must 


the infant 


nlant return 


the consideration or, if 
restoration be impossible, its fair value. It 
nust therefore logically follow that life in- 
at the ordi- 


surance in a solvent company, 


Simpson v, Prudential Insurance Company, 
supra, footnote 7. 

‘Flittner v, 
crety, supra, footnote 22. 

“ Prudential Insurance Company v. Ordonoff, 
supra, footnote 33. 


Life Assurance So- 


Equitable 


* Keenan v. John Hancock Mutual Life Insur- 
ance Company, 50 R. I. 158, 146 Atl. 401 (1929). 
" Johnson v. Northwestern Mutual Life Insur- 
ance Company, 56 Minn. 365, 57 N. W. 934; aff'd 
59 N. W. 992 (1894) 
“In this case the infant enjoyed the protec- 
tion of the policy for a period of one year be- 


Rights of Infant 


nary and usual rates, for an amount reasonably 
commensurate with the infant’s and 
his financial ability to carry it, will be a 
provident, reasonable and fair contract and 
which the insurance company may 
properly enter into with a minor. Moreover, 
if the contract is fair and no unlawful means 
have been used to secure it—and the burden 
to prove this essential nature of the agree- 
ment is on the insurer—the infant’s recovery 
in an action for premiums paid must be 
limited to the amount which is in excess of 
the actual cost to the company for the risk 
assumed and carried. Pursuant to this gen- 
eral statement of the insurer’s liability, if 
the policy, for example, provided that after 
payment of three or more annual premiums, 
the insured will be entitled to a paid-up, 
nonparticipating policy for as many twen- 
tieths of the sum insured, say $1,000, as 


estate 


one 


there have been annual premiums paid, and 
four annual premiums were paid, the plain- 
tiff was entitled, upon surrender of the 
original policy, to a paid-up nonparticipating 
policy for $200; and, having elected to 
rescind, he would be entitled to recover 
back, in any event, the present cash value 
of such policy.” Perhaps this idea of unjust 
enrichment been partially responsible 
for the enactment of legislation requiring 
the restoration of the consideration or its 
equivalent with interest, where the infant 
repudiates his contract.“ 


has 


Ratification 


It is evident that the infant cannot ratify 
the contract of insurance while his minority 
continues, since the same defect of contrac- 
tual power would attach to the ratification 
as to the contract. 
within a 


lf he does not, however, 
reasonable time after reaching 
disaffirm, the infant will irrevo- 
himself. While ratification is 
speaking, a matter of 


legal age, 
cably bind 
generally 


intention, 


the purpose to ratify need not be expressly 


declared but may be inferred from words 


and acts. Any act which clearly indicates 
The 


contract, for instance, may be ratified by 


the intent to ratify will be sufficient. 


fore he repudiated it. It seems to me to be 
igainst natural justice’ to allow him to recover 
the entire amount of the premium paid for the 
policy without deduction for the benefit accru- 
ing to him during the time it was in force.’’ 
Martin, C, J., dissenting opinion, Mutual Life 
Insurance Company of New York v. Schiavone 
supra, footnote 8 

*% Johnson v, Northwestern Mutual Life Insur- 
ance Company, supra, footnote 41. Note, how- 
ever. dissenting opinion. 
41See South Dakota 
43.0105. 


Code (1943), Section 
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the making and filing of proofs of loss,” 
or the institution of suit,“ or both “ after the 
insured reaches twenty-one years of age. Simi- 
larly, the payment of premiums after the in- 
sured reaches maturity will also operate as a 
ratification.” In other words, any conduct by 
the insured inconsistent with disaffirmance 
will evidence ratification and the resultant 
permanent loss of the defense of infancy. 
It is possible, however, that the mode of 
ratification may be prescribed by statute; ” 
if so, such a mode may be both mandatory 
and exclusive. 


The infant’s recognition, after majority, 
of the validity of the insurance contract 
will make the contract valid and effective 
from the beginning.” The contract, if rati- 
fied, will be ratified in its entirety.” The 
infant may not split it up and ratify so much 
as he considers to his advantage and avoid 
the rest or hold the insurer to his part of 
the contract while he escapes from his own 
obligation, for upon ratification or affirm- 
ance, “the contract stands cum onere not 
ex onere.”™ Accordingly, where the insured did 
not bring his suit within the stipulated period 
of twelve months, his ratification of the policy 
included the contractual period of limitation.” 


Fraud, Misrepresentation 
and Warranties 


There are two conflicting views concern- 
ing the effect of fraud, misrepresentation 
and broken warranty upon the infant’s con- 
tract of insurance. One, referred to as the 
Kansas rule, considers the infant bound by 
a warranty or misrepresentation upon which 
the policy is issued; “ the other, sometimes 
known as the Rhode Island rule, refuses to 
hold him bound notwithstanding that the 
warranty or misrepresentation may relate 
to a matter 
insurer to issue the policy.” 


which actually induced the 


 Dickert v. Aetna Life Insurance Company, 
supra, footnote 23. 

* Heilig v. Aetna Life 
152 N. C. 358, 67 S. E. 927 (1910); 
Aetna Life Insurance Company [3 CCH 
Cases 1095], 33 F. Supp. 159 (N. J., 1940). 

 Dickert v. Aetna Life Insurance Company, 
supra, footnote 23. 

8 O’Rourke v, John Hancock Mutual Life In- 
surance Company, supra, footnote 34 

*# For legislative enactments requiring rati- 
fication to be in writing, see Pope's Digest of 
the Statutes of Arkansas (1937), Section 6066; 
Revised Statutes of Kentucky (1944), Section 
371.010; and Code of Laws of South Carolina 
(1942), Section 7048. 

80 Dickert v. Aetna Life Insurance Company, 
supra, footnote 23. 

Si Ibid. Also see Prudential Insurance Com- 
pany v. Ordonoff, supra, footnote 33. 
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Insurance Company, 
Reiter v. 
Life 


The rationale behind the first view js 
found in one of the more recent cases per- 
taining to this phase of insurance law. Thy 
plaintiff, as beneficiary under a policy ap- 
plied for by her minor son, sought to re- 
cover the benefits promised; the court said 
it failed “to comprehend why a warranty 
by an infant constitutes, when false, no de- 
fense to an action by the beneficiary to re- 
cover upon the policy in a case of this 
character.” The court reasoned that the 
contract of insurance was an entire one: 
that the infant had no right to disaffirm 
provisions which he finds burdensome and 
to enforce those which are to his advantage; 
that if any material portion of the contract 


be disafirmed, all unexecuted provisions 


fall; that the warranty is an integral part 


of the contract and an indispensable con- 
dition of liability on the part of the insurer, 
so that if the warranty be disaffirmed, 
all liability on the contract must necessarily 
be destroyed.” Moreover, to permit partial 
disaffirmance, suggests another court, would 
establish a principle of law that an infant 
may defraud with impunity and then have 
his fraudulent contract enforced by the 
courts. This was, in fact, still another court's 
conclusion in an action by an insurer to 
cancel a policy on the life of a minor issued 
without medical examination where the de- 
fendant-beneficiary contended that, on ac- 
count of the minority of the insured when 
the contract was made and at the time of 
her death, the insurer could not avoid the 
policy.® 

It seems obvious from the foregoing that 
the most serious controversies over fraud, 
misrepresentations or broken warranty will 
arise after the death of the infant when the 
beneficiary under the policy or the repre- 
sentative of the insured seeks to avoid the 
effect of the fraud, misrepresentation ot 
broken warranty, in an action to collect the 
proceeds of the policy. One immediat 


® Heilig v. Aetna Life Insurance Company, 
supra, footnote 46. 

58 Mead v. The Phoenix Insurance Company, 
68 Kan. 432, 75 Pac. 475 (1904). 

‘New York Life Insurance Company v. 
Zivitz, supra, footnote 34. See also Metropolitan 
Life Insurance Company v, Brubaker, supra, 
footnote 22. 

55 O’Rourke v. John Hancock Mutual Life In- 
surance Company, supra, footnote 34; Keenan v 
John Hancock Mutual Life Insurance Company, 
supra, footnote 40. 

% New York Life Insurance Company v, Zivitz, 
supra, footnote 34. 

St Metropolitan Life Insurance 
Brubaker, supra, footnote 22. 

8 Prudential Insurance Company v. 
supra, footnote 33. 
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question presents itself: Can the beneficiary 
or the personal representative of the dead 
minor repudiate the warranty or escape the 
consequences of false and fraudulent state- 
ments of the insured in the application? 

There is authority that the beneficiary 
of a life insurance policy based on a war- 
ranty cannot disaffirm the warranty on the 
ground that the applicant was a minor, and 
still enforce the policy.” The court which 
announced this view, after pointing out that 
a minor cannot repudiate his contract and 
still retain its benefits, inquired: How can 
the beneficiary escape the burdens of the 
contract and enjoy its benefits when the in- 
sured himself could not do so?” Ordinarily, 
no one can exercise the infant’s right of 
disaffirmance for him;™ yet if the beneficiary 
be allowed to represent him, the same con- 
sequences must inevitably follow as if the 
minor had acted personally,” for the dis- 
afirmance of the warranty must necessarily 
destroy the whole contract.” And the pres- 
ence of a statute which enable the infant to 
enter into the contract of insurance almost 
compels the court to adopt the view that the 
beneficiary may not disaffirm the fraudulent 
misrepresentations of the minor. As previously 
pointed out, this type of legislation puts the 
infant substantially on an adult basis so far 
as the insurance contract is concerned. Con- 
sequently, it must follow that the insurer 
has the same right as the infant to disaflirm 
the contract for fraud during the infant’s 
lifetime, and, the right of the beneficiary 
being dependent upon the validity of the 
contract, any false and fraudulent statement 
in the application rendering the policy void 
as to the insured will defeat it also as to 
the beneficiary.” 


’“Tf this were an action at law on the policy, 
the beneficiary could not at the same time as- 
sert her claim to the insurance and disclaim the 
representation upon which it was procured.”’ 


Prudential Insurance Company vv, 
supra, footnote 33. 

© Carrizales v. Woodmen of the World Life 
Insurance Company, 159 S. W. (2d) 536 (Tex., 
1942); aff'd [8 CCH Life Cases 163] 167 S. W. 
(2d) 509 (Tex., 1943). 

*! See footnote 23, supra, 

® Metropolitan Life Insurance 
Brubaker, supra, footnote 22. 

“The better view upon legal principle is 

that the beneficiary of life insurance based on 
a Warranty cannot disaffirm the warranty on 
the ground that the applicant was a minor and 
still enforce the policy. 29.Am. Jur. p. 434, 
$536. See 14 R. C. L., p. 1034, § 212. If an 
insurance policy is an entire contract, so that 
an infant insured cannot ratify a part and void 
a part, certainly his beneficiary cannot enforce 
the policy while disavowing its warranties, 31 
C. J. p. 1087, $195. To disaffirm voidable pro- 
visions of the policy is to rescind the whole con- 
tract. This applies not only to the insured but 
to his beneficiary as well.’’ Carrizales v. Wood- 


Ordonoff, 


Company v. 


Rights of Infant 


The basis, as heretofore stated, for the 
rule that the infant is not bound by his 
representations and warranties, is best ex- 
pressed in the Rhode Island case which ap- 
parently was the first to pass on the problem. 
There the court reasoned that, as an infant 
is not liable on his contract, he is not liable 
for warranties or representations upon which 
the contract is based; that to hold other- 
wise would be virtually to enforce the con- 
tract; that, since the contract purports to 
be made with a minor, the beneficiary has 
made no statement of her own; and that, 
consequently, the warranties and misrepre- 
sentations are not in legal effect a part of 
the contract, and the beneficiary, in the ab- 
sence of any fraudulent conduct upon her 
part, is not estopped by them. 

In this original case,” in which the bene- 
ficiary had commenced an action upon a 
policy issued to her fifteen-year-old son, the 
insurer argued that the defense of infancy 
Was one personal to the infant and could 
not be taken advantage of by anyone else. 
The court, however, rejected the company’s 
contention, and, while admitting that such 
was the general rule, held that its chief ap- 
plication was for the protection of the infant 
in cases where an adult seeks to avoid the 
contract on the ground that he had dealt 
with a minor before the latter had dis- 
affirmed. ‘lo apply the rule in the present 
case said the court “would amount to hold- 
ing the contract good during the minority 
of the iniant, because the policy being on 
his life, no suit could be brought upon it 
until after his death. Our conclusion 
is that during the minority of the applicant, 
his warranties cannot be set up in defense 
to a suit upon the policy.” 





men of the World Life Insurance Company, 
supra, footnote 60. 

* ‘The argument that false and fraudulent 
representations by an infant do not bind him 
or the beneficiary because he cannot be held on 
his contracts, especially when his infancy is 
known, is not only fallacious, but is beside the 
mark. The false and fraudulent representation 
is not the contractural act, but an act designed 
to impose a contract upon a party by fraud.’’ 
Prahm v, Prudential Insurance Company, supra, 
footnote 14. See also Kerpchak v. John Hancock 
Mutual Life Insurance Company, 97 N. J. L. 
197, 117 Atl. 836 (1922): ‘‘Where as here, a 
policy of insurance is taken out by a minor 
above the age of 15 years, on her own life and 
for her benefit or the benefit of her mother, 
and she dies before reaching majority, a false 
and fraudulent representation upon which the 
policy is based, respecting a matter material to 
the risk, constitutes a defense to an action upon 
the policy by the beneficiary named therein.”’ 

® O’Rourke v, John Hancock Life Insurance 
Company, supra, footnote 34. Also see Keenan 
v. John Hancock Mutual Life Insurance Com- 
pany, supra, footnote 40. 
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mother, any broken warranty or misrepre- 
sentation could probably be relied upon by 
the insurer as a action on 
the policy for the benefits promised.” This 
would especially be true where the person 
supplying the answers on behalf of the in- 
fant was also designated as beneficiary. In 
such latter event, the misrepresentations 
would for all practical purposes be those of 
the beneficiary, and particularly so where 
the application was signed by him instead 
of by the insured. But where the policy is 
issued in consideration of the application 
therefor, the mere fact that the application 
was signed by an infant is not evidence that 
the application was not relied on by the in- 
surer as an inducement to the issuance of 
the insurance contract.” A different conclu- 
sion, however, might be plausible if the pol- 
icv did not provide that it was issued “in 
consideration of the application 
for then one might 
the insurer knew it 


defense to an 


therefor,” 
contend that 
dealing with an 
infant and consequently contracting at its 
peril, and accordingly would not be reason- 
ably expected to rely on his answers. 


logically 
was 


Exercise of Rights Under Policy 


No valid reason seems to exist why the 
infant may not effectively designate a new 
beneficiary,” or obtain a loan on his policy,” 
or surrender it for its cash value,” 
an assignment of the policy 
the contract of 


or make 
itself.” Once 
insurance has been con- 
summated, the company should be held bound 
by every provision in 
mere fact that the 


the policy, and the 
insured is an infant will 
not prevent him from exercising any right 
or privilege granted by its terms. The effect, 
however, of the infant’s exercise of a right 
Is he bound 

aS : . ‘ as ie. . » 
when he obtains a loan on his policy or sur- 


accorded him is another mattet 


renders it for its cash value? Can he, or his 
beneficiary, repudiate the surrender and hold 


the company to the policy as originally 


*® See New York Life Insurance Company v. 
Zivitz, supra, footnote 34, where the evidence 
showed that all the questions, except one or 
two, were actually answered by the plaintiff 
and her husband 

*& New York Life Insurance Company v, Zivitz, 
supra, footnote 34 

® Helmholtz et al. v. Horst et al., 294 F. 417 
(CCA-6, 1924); aff'g 283 F. 600 (DC Ohio, 1922). 

® Wilson et ux. v. Prudential Insurance Com- 
pany, supra, footnote 14 

* Pippen v. Mutual Benefit 
Company, supra, footnote 2 
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Even under the Rhode Island rule, if the 
answers in the application are not made by 
the minor, but, for example, by his father or 


issued? Can the loan be repudiated and the 
face amount of the policy collected? These, 
and other related questions, immediately 
suggest themselves. 

The surrender of a policy for its cash value, 
as elsewhere stated, has been regarded as a 
repudiation of the insurance contract by the 
minor, and the plaintiff's contention rejected 
that the surrender of the policy by his in- 
fant intestate constituted a voidable con- 
tract, which he might avoid and then hold 
the insurer to the policy as originally issued, 
Nor would the court in that case agree that 
the surrender was a sale which the insured 
or his representative could affirm, since the 
interest of the insured was at best a mere 
contingency not susceptible of delivery.” 

The surrender of a policy by an infant for 
its cash value does at first glance concededly 
bear some semblance to a disaffirmance; but 
an analysis of the transaction will divulge 
that the surrender is the exercise of a right 
under the policy, a recognition of the validity 
of the policy, and. actually is the perform- 
ance by the parties of one of its provisions. 
The infant is not necessarily 
status quo.™ 


restored to 
And if the surrender be con- 
sidered contractual in nature, why may not 
the infant disaffirm it during his lifetime as 
he can other contractual obligations ? 

The procurement of a policy loan, like the 
surrender of the policy for its cash value, 
constitutes the performance by the parties 
of one of the provisions of the policy So 
long as the insured infant 
disafiirm. 


is alive, he can 
On the other hand, if he be dead, 
what effect does the loan have on the amount 
of recovery permitted his beneficiary? Ina 
case involving this problem, the contention 
Was made without success that the amount 
of the loan should not be deducted from the 
face value of the policy in determining the 


size of the judgment to be rendered in favor 


of the beneficiary since the loan was void 
able and was disaffiirmed by the plaintiff- 
beneficiary “after insured’s death whicl 

curred seventeen days after he 


age, 


) 


became ol 
The court, however, in deciding that 
the loan was valid and binding, rested its 

1 Lee v. Equitable Life Assurance Society et 
al., 195 Mo. App. 40, 189 S. W. 1195 (1916): 
Union Central Life Insurance Company v. Hil 
liard, 63 Ohio St. 478, 59 N. E. 230 (1900); 
Grogan v. United States Industrial Insurance 
Company, 90 Hun. 521, 36 N. Y. S. 687 (1895): 
Novosel v. Sun Life Assurance Company of 
Canada, 49 Wyo. 422, 55 Pac. (2d) 302 (1936) 

2 Pippen v. Mutual Benefit Life Insurance 
Company, supra, footnote 2. 

See footnote 36, supra. 

™* Wilson et ux, v. Prudential Insurance Com- 
pany, supra, footnote 14. Also see United Thrift 
Pian, Inc. v. Goldstein, 134 Misc. 91, 234 N. Y.S 


592 (1929). 
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decision upon the statute which permitted 
persons between the ages of sixteen and 
twenty-one years to contract for insurance 
and for the surrender of such insurance or 
for the discharge of any money payable or 
benefit accruing thereunder. “Since the 
note was not for the payment of a premium, 
which the statute expressly stated should 
not be made a binding contract, but was 
made in accord with the provisions of the 
policy which expressly permitted any loan 
to be deducted from the amount otherwise 
payable by the company, the judgment was 
properly discounted.” 

The written assignment of an insurance 
policy by an infant is certainly, as a general 
rule, a voidable transaction,” and, like other 
contractual undertakings of a minor, may 
be later ratified by him and ripen into a 
binding obligation.” If the infant can avoid 
the policy proper, he ought clearly to be able 
to disaffirm the assignment. And, obviously, 
any action taken by the infant inconsistent 
with the continued effectiveness of the as- 
signment will operate as a disaffirmance. 
This result should of necessity follow where 
the minor, without reservation, designates a 
new beneficiary, attempts to obtain the loan 
value of the policy or performs any other 
act which indicates that he does not con- 
sider himself bound by his former conduct. 
His later inconsistent conduct, at least by 
way of implication, repudiates his previous 
assignment of the insurance policy. This 
right of avoidance, however, cannot be used 
by the other contracting party,” although 
it would seem if the assignment be con- 
sidered void, as hereafter suggested, rather 
than voidable at the infant’s option, the de- 
fense of infancy of the assignor might be 
asserted by the beneficiary in order to de- 
feat the assignee’s claim to the proceeds of 
the policy. 

There is one decision which would indi- 
cate that perhaps the assignment is void 
rather than voidable.” The policy involved 
in this decision, however, was issued by the 


*% Wilson et ux, v. Prudential Insurance Com- 
pany, supra, footnote 14. 

*Grogan v. United States Industrial Insur- 
ance Company, supra, footnote 71; Union Cen- 
tral Life Insurance Company v. Hilliard, supra, 
footnote 71. Also see Novosel v. Sun Life As- 
surance Company of Canada, supra, footnote 71, 
involving an oral assignment. 

" Lee v. Equitable Life Assurance Society et 
al., supra, footnote 71; Grogan v. United States 
Industrial Insurance Company, supra, foot- 
note 71. 

* Union Central Life Insurance Company v. 
Hilliard, supra, footnote 71. ‘‘I fail to see how 
the defendant in his action can avail itself of 
the fact as a defense against the person who 
was clearly authorized by the insured by this 


Rights of Infant 


insurer on the life of a one-year-old infant, 
with the mother as beneficiary and the pre- 
miums paid by the father. As soon as the 
policy had a cash value, it was assigned to 
a partnership engaged in buying industrial 
policies. When suit was brought, after the 
accidental death of the infant at the age of 
ten years, the court rather bluntly declared 
that “there can be no denial of the legal 
proposition that he could not make a valid 
assignment of the policy.” Perhaps the ten- 
der years of the child was the controlling 
factor of this conclusion. At least, it could 
be. And there is also a suggested limitation 
of the general rule that the policy assign- 
ment is voidable at the option of the minor. 
He may disaffirm the assignment, “unless 
for some equitable reasons the policy should 
be charged with a trust for money expended 
in the minor’s behalf.”” 


Settlements and Releases 


Clearly, where the contractual incompe- 
tency of the infant has been removed by 
statute and he is declared competent “to 
contract for insurance, or for the surrender 
of such insurance, or to give a valid dis- 
charge for any benefit accruing, or for any 
money payable under the contract,” he may 
enter into a binding settlement or release 
with the insurance company." But, in the 
absence of such @ statute, it probably can 
be declared a general rule that a release 
may be avoided by the infant during his 
lifetime and within a reasonable time after 
he reaches maturity.” Emancipation will 
not deprive him of this right, and when ex- 
ercised, the release will thereafter forever 
be null and void. The minor alone during 
his lifetime can disaffirm the settlement made 
while he was under age, although, where a 
minor, as beneficiary, settled a claim, it was 
the court’s judgment that his guardian ad 
litem had the capacity to disaffirm the ward’s 
settlement and maintain an action on the 
policy, and that such disafirmance was as 





instrument to receive the money.’’ Grogan v. 
United States Industrial Insurance Company, 
supra, footnote 71, involving suit by the as- 
signee. 

% Hack v. Metz et al., 173 S. C. 413, 176 S. E. 
314 (1934). 

80 Novosel v. Sun Life Assurance Company of 
Canada, supra, footnote 71. 

81 Prahm v. Prudential Insurance Company, 
supra, footnote 14. 

8: Shellabarger v. Jacobs, supra, footnote 34; 
Gendreau v. North American Life & Casualty 
Company, 158 Minn. 259, 197 N. W. 257 (1924). 
Also see Johnson v. Northwestern Mutual Life 
Insurance Company, supra, footnote 41. 

83 Shellabarger v. Jacobs, supra, footnote 34. 
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effectual as if it had been made formally 
by the minor upon his majority, even in face 
of. the statute which authorized infants to 
contract in certain respects to insurance 
policies." And the judgment of the court 
ought to be the same in event the settle- 
ment was made by the insured minor in the 
absence of such an enabling statute. 


If the minor makes a settlement or signs 
a release and dies before disaffirming, may 
the beneficiary under the policy or the repre- 
sentative of the insured disaffirm for him? 
The weight of authority supports the view 
that should the infant die before reaching 
majority, so far as contracts generally are 
concerned, his legal representative or his 
heirs may exercise the right of avoidance.” 
The Supreme Court of Minnesota a good 
many years ago extended the right to the 
beneficiary of a minor’s insurance policy, 
where the beneficiary instituted an action 
against the insurer on a claim for disability 
benefits in the sum of $300, which the infant 
had settled before his death for $19.% “Such 
a settlement and release,” said the court, 
‘fs not within the class of contracts which a 
minor is precluded from disavowing, and 
he had the absolute right to renounce and 
rescind it. On his death, this right passed 
to the plaintiff.” 


As already stated,” in a few states the 
infant’s right to disaffirm is, by statute, ex- 
pressly given to his personal representative 
or his heirs. No case, however, has been 
found which extends this statutory right to 
the beneficiary as such. 


% ‘‘We appreciate the force of the general rule 

that disaffirmance of a minor's act is a personal 
privilege, but the statement was not intended 
as a statute of limitations as against the accrual 
of an action for debt, or a disadvantageous con- 
tract or settlement. If such were not true, the 
rule insisted for would in fact repeal and nullify 
the statute relating to guardianship.’’ Champa 
v. New York Central Mutual Relief Association, 
supra, footnote 24 


Conclusion 


If insurance protection were to be placed 
into the category of “necessaries,” either by 
judicial decision or by statutory enactment, 
obviously most of the problems previously 
before the courts concerning the contractual 
ability of the infant would undoubtedly 
permanently disappear. This same result 
should follow also if the infant were given 
complete power to contract for insurance 
by statute. Some new ‘and perhaps equally 
difficult problems might arise, but the old 
ones would necessarily largely vanish. 

It has been said that the term “neces- 
saries” is a relative and flexible one, “the 
meaning of which depends upon the circum- 
stances of the particular case and includes 
whatever is reasonably needed for subsist- 
ence, health, comfort, or education, taking 
into consideration the infant’s social posi- 
tion and situation in life.” Doubtlessly, 
there has been a tendency upon the part of 
the courts to expand the scope of the term 
to make it more inclusive. This tendency, 
of course, has been due in a large measure 
to the changing status of the minor in 
society. Except for infants of tender years- 
those who might presumably be considered 
lacking in sufficient mental capacity to un- 
derstand the need and purpose of insurance 
protection—statutory and judicial designa- 
tions of insurance in a reasonable amount 
for protective purposes as. a necessary would 
constitute simply a recognition of reality 
and hardly startle even the most ardent 


adherent of the old law. [The End] 


% See ‘‘Insurance,’’ 27 American Jurisprudence 
772, Section 34. 

% Gendreau v, North American Life & Casualty 
Company, supra, footnote 82. 
8? See footnote 25, supra. 


ss Freiburghaus v, Herman Body Company, 
102 S. W. (2d) 743 (Mo. App., 1937). 


ON JUDICIAL DISCRETION 


“Judicial discretion is not an unleashed power by which a judge may set at 
naught the rights of parties to a cause and define them as suits his will or the will 


of others who may seek to influence his judgment. 


Judicial discretion is a dis- 


cretion guarded by the legal and moral conventions that mold the acceptable 


concept of right and justice. 


If this is not true, then judicial discretion, like equity, 


will depend on the length of the judge’s foot, the state of his temper, the intensity 


of his prejudice, or perhaps his zeal to punish a litigant. 


It takes more than a 


woolsack and a judicial robe to dehumanize human characteristics that are re- 
humanized every biennium.”—Terrell, J. in Albert v. Miami Transit Company, Inc., 


20 CCH AutTomosiLe Cases 79 (Fla., 1944). 
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Another Decade 


Under the Guest Statute 


By JOHN W. RICHARDS 


IN THE PAST TEN YEARS NEW CIRCUMSTANCES HAVE BEEN CONSID- 


ERED BY THE COURTS IN CONSTRUING THE GUEST STATUTES. 


HERE 


IS AN ANALYSIS OF SIXTEEN CASES DECIDED IN THIS PERIOD 





This article is reprinted from the 
May, 1949 issue of the Washington 
Law Review. Mr. Richards is Pro- 
fessor of Law at the University of 
Washington 


N THE NINE YEARS which have passed 

since the writer ventured to write his 
views on the guest statute,’ sixteen cases 
have been decided which deal either with 
the statute, with joint adventure or with 
both. Some of these cases represent major 
changes in the field, and while no one would 
for a moment suggest that they have not 
been carefully noted by the profession there 
is nevertheless some hope, based not only 
on reading the opinions, but in some in- 
stances on the briefs which led to them, 
that it might be useful to revisit the topic 
and bring it up to date. If nothing signi- 
ficant is suggested as to final solutions or 
future developments, that may be laid to the 
fact that the writer is gradually becoming 
somewhat more cautious and has been made 
painfully aware that, given the right com- 
bination of circumstances, anything may 
happen in a lawsuit. The primary problem 
is perennial: what (or who) is “an invited 
guest of licensee without payment for such 


transportation,’” and it is convenient to con- 


'“The Washington Guest Statute,"’ 
ington Law Review 87 (1940). 
*The statute reads as follows: ‘‘No person 
transported by the owner or operator of a mo- 
tor vehicle as an invited guest or licensee, with- 
out payment for such transportation, shall have 
a cause of action for damages against such 
owner or operator for injuries, death or loss, 
in case of accident, unless such accident shall 
have been intentional on the part of said owner 
or operator: Provided, That this section shall 


15 Wash- 


Guest Statute 


sider this problem first, leaving the highly 
specialized topic of joint adventure for later 
discussion. 

The general outline of the answer ap- 
peared in Buss v. Wachsmith, in which it 
was remarked that the statute was intended 
to cover only “gratuitous transportation,” 
but the so-called landmark case is that of 
Syverson v. Berg,’ in which the court first 
attempted to define what constituted “pay- 
ment.” It must, says the court, amount to 
a “business advantage or material consider- 
ation” accruing to the host as the result of 
the transportation, a formula later elaborated 
in Fuller v. Tucker,’ the first of the cases to 
be considered in detail. What emerges from 
the Fuller case are two requirements: “(1) 
An actual or potential benefit in a material 
or business sense resulting or to result to 
the owner, and (2) that the transportation 
be motivated by the expectation of such 
benefit." The facts of the case are too 
complicated to warrant retelling, but it is 
clear that the requirements were not met; 
there was no “tangible” benefit in any sense, 
and the transportation was undertaken, as 
the court observes, from “hospitable, neigh- 
borly, and friendly motives only.” 
not relieve any owner or operator of a motor 
vehicle from liability while the same is being 
demonstrated to a prospective purchaser.’’ Rem- 
ington’s Revised Statutes of Washington, Vol. 
7A, Section 6360-121 (P. P. C. Section 295-95). 

3190 Wash. 673, 70 Pac. (2d) 417 (1937). 

#194 Wash. 86, 77 Pac. (2d) 382 (1938). 

* [8 CCH Automobile Cases 275] 4 Wash. (2d) 
426, 103 Pac. (2d) 1086 (1940). 

® Ibid. at p. 430. 
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If the whole matter could be done over 
and a completely fresh start made, there is 
considerable force to the argument that the 
Fuller rule is entirely too soft. The purpose 
of the statute, the court has said from the 
beginning," is to prevent collusive suits in 
fraud of defendant’s insurance carrier, and 
bearing that purpose in mind it may be that 
nothing short of an out-and-out commer- 
cial transportation for hire is enough to 
meet the danger. Nothing, of course, can 
eliminate it, short of the coming of a 
Golden Age in which everyone (including 
the jury) is honest, or, even better, a com- 
pensation scheme for automobile injuries in- 
dependent of fault;* in the meantime, per- 
haps the current rule is the best that could 
be concocted. Granted its premise—that this 
is what the legislature intended when it set 
up the definition of “guest or licensee with- 
out payment for such transportation”’—the 
rule is simple, as workable as most, and 
with enough flexibility to handle with some 
degree of grace the so-called “hard” case. 
The requirement of business benefit tends to 
eliminate, as it should if the statute is to 
have any meaning at all, simply social benefit 
or a purely nominal contribution to ex- 
penses. The requirement that the expecta- 
tion of such benefit motivate the transportation 
poses an extremely difficult problem for the 
trier of fact in most of the cases to which 
the test is applied, that of the basically so- 
cial expedition by automobile. What is re- 
quired in the way of motivation? The 
difficulty is inherent since people are in- 
volved, and people nearly always act from 
mixed motives. It becomes then a matter 
of degree, to which in truth most tort rules 
resolve themselves. Certainly if the require- 
ment means that the sole motive of the 
transportation is the expectation of a business 
benefit, either plaintiff will never escape the 
statute in the nonbusiness transportation 
case, or juries will more frequently than 
ever bring in false verdicts. The solution is 


™ Shea v. Olson, 185 Wash. 143, 154, 53 Pac. 
(2d) 615 (1936). The latest expression: Up- 
church v. Hubbard [28 CCH Automobile Cases 
924], 29 Wash. (2d) 559, 566, 188 Pac. (2d) 82 
(1947). 

8 The theory here is similar to that in work- 
men’s compensation acts, now nearly universal : 
since injuries are an inevitable result of the 
operation of automobiles it would be just to 
distribute these losses among all the operators 
of automobiles, even though it would be unjust 
to visit them severally upon those individuals 
who had happened to be the faultless instru- 
ments causing them. The tort solution to the 
inevitable loss problem merely shifts that loss, 
so that the social benefit is nil; moreover, it 
is time- and money-consuming, with highly un- 
predictable results. The compensation scheme 
not only protects the victim, but substitutes 
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very likely to be found in the method used 
to handle one phase of the causation prob- 
lem:” if the expectation of the benefit was a 
substantial factor in inducing the transpor- 
tation, that should be enough. Admittedly 
this does not dispose of the difficulty, but it 
at least emphasizes that the motivation 
factor is of real importance and that the twin 
requirements of the Fuller rule are not met 
by merely the fact or the expectation of benefit. 

Another problem raised by the rule at 
once becomes apparent: how substantial must 
the basis for the expectation of benefit be in 
order to suffice? The issue has been raised 
in two late cases, but it cannot be said to 
have been settled, since the opinions point in 
different directions. In Scholz v. Leuer” de- 
fendant’s nephew was carrying her country 
paper route in her absence. On the early 
morning delivery on a Sunday he took along 
with him on the route his fourteen-year-old 
cousin; she sat beside him in the car, con- 
sulted the route book, handed papers from 
the back seat and stuck them into customer's 
containers when they happened to be on her 
side of the car. She was killed when the 
driver negligently ran into the back of a 
truck. Was she a guest, and so within the 
statute? The jury said “No,” and this was 
affirmed by a court divided five to four. The 
majority held that the services performed by 
the girl constituted a material benefit in a 
business sense within the Fuller rule and, 
to establish the element of motivation, relied 
on the fact that in persuading the girl’s 
mother to let her go on the expedition, the 
nephew had said that she “could help 
him” in deliveries, although it was not 
shown that the girl was aware of these 
importunities. The minority was unable 
to agree; without specifically finding that 
the services were not a “benefit” in the 
Fuller sense, they could see only evidence 
that the girl went along “as a lark” and 
for the enjoyment of the early morning 
drive—that whatever she did was not agreed 


for the driver a certain, calculated and reason- 
able cost for the chance of ruinous loss through 


liability. See Report by Committee to Study 
Compensation for Automobile Accidents (Colum- 
bia University Council for Research in the So- 
cial Sciences, 1932); 6 Publications of New York 
State Constitutional Convention Committee 580 
et seq. (1938). An extremely interesting article 
touching the matter in connection with a broader 
field is James, ‘‘Accident Liability Reconsidered: 
The Impact of Liability Insurance,’’ 57 Yale 
Law Journal 549 (1948). 

®The ‘‘cause-in-fact’’ problem, particularly 
where two or more efficient forces cooperate to 
bring about the harm. See Restatement, Torts 
(1934), Sections 431 ff.; Prosser, Torts (1941), 
pp. 318, 324. 

% [10 CCH Automobile Cases 378] 7 Wash 
(2d) 76, 109 Pac. (2d) 294 (1941). 
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on in advance and was nothing more than any 
guest would have done in assisting the driver. 


The dispute is more than factual; if it 
were only that, the case would warrant 
merely casual mention. What the minority 
is insisting upon is that a unilateral expecta- 
tion or hope, uncommunicated to and not 
agreed upon by the passenger, of a benefit 
to the driver in the form of services, is not 
enough to meet the requirements of the rule. 
It must be bottomed on an arrangement in 
advance before it can be significant in affect- 
ing the guest status. This is not to say that 
there must have been a legally enforceable 
contract between the parties, which would 
bring in an element totally foreign to the 
rule, but simply that both parties should be 
aware, in advance, that the expected benefit is 
in a sense a condition of the transportation.” 


Car Pool 


Basically the same problem appeared in 
Coerver v. Haab,” in which plaintiff and de- 
fendant were members of a five-man car 
pool, operating on a share-the-ride basis 
from their homes in Yakima to and from 
their employment in Hanford. Plaintiff was 
injured when defendant’s car came into 
negligent collision with another; defendant 
relied on the guest statute as a defense. 
Judgment for plaintiff was affirmed on ap- 
peal, but the majority opinion makes no 
reference to either the Fuller or the Scholz 
cases, being based instead on the theory 
that the share-the-ride plan was a benefit to 
the driver, and that the agreement, at least 
so far as it was executed, was a binding 
contract. The minority split away on the 
latter issue, feeling that the agreement, as 
shown in the testimony, was not binding at 
all. Curiously, two of the three dissenting 
justices were with the majority in the Scholz 
case, where a mere uncommunicated hope 
of benefit was held to be enough! Certainly 
actual participation in ¢he car pool goes 
far beyond this in establishing motivation 


"The requirement was made in Potter v. 
Juarez, 189 Wash. 476, 66 Pac. (2d) 290 (1937). 

2 [23 CCH Automobile Cases 671] 23 Wash. 
(2d) 481, 161 Pac. (2d) 194 (1945). 

“ [12 CCH Automobile Cases 241] 9 Wash. 
(2d) 590, 115 Pac. (2d) 681 (1941). Plaintiff was 
a guest in one Snyder's car, which broke down 
on a trip due to the negligent repair of defend- 
ant. On learning of this, defendant sent out 
a car and driver to bring the party home, and 
the driver’s negligence injured plaintiff on the 
return trip. 

“(27 CCH Automobile Cases 331] 27 Wash. 
(2d) 562, 179 Pac. (2d) 327 (1947). Purely as 
an accommodation to some unwanted itinerant 
workers who had come to his ranch seeking em- 
ployment, defendant sent them back to their 


Guest Statute 


based upon an expectation of benefit. In 
» any event, the cases leave the present status 
of the requirement uncertain. 


The other “payment” cases in the period 
under discussion present no difficulties. In 
Engel v. Interstate Transit Company,” plain- 
tiff did not herself pay for the transporta- 
tion, but it was furnished as a matter of 
legal obligation by defendant; hence she was 
not a guest. Jron v. Sauve™ and Davis v. 
Browne were both clearly within the guest 
statute. In neither was there any benefit to 
the driver, who was acting purely for the 
accommodation of the guests. Rose v. Chap- 
man” deserves special mention, if only to 
illustrate the possibility in this sort of situa- 
tion of winning a Pyrrhic victory. Plaintiff’s 
counsel saved her from the guest statute by 
showing that she paid for her transportation 
by promising to do the driver’s washing free, 
and at the same time invalidated the driver’s 
liability insurance under a clause which ex- 
cluded coverage where the car was used “for 
carrying persons for a charge’”—a somewhat 
more shattering experience, one suspects, 
than to have lost the case in the first place. 


Novel Issues Raised 


The last three cases to be discussed all 
raise novel issues, and are particularly in- 
teresting for that reason, since the court, 
unable to rely on authority, is required in 
each of them to add new content to the 
theory of the relationship which falls within 
the guest statute. In Taylor v. Taug™ plain- 
tiff was a passenger in defendant’s car en 
route to a dance with four other people. 
Defendant and his partner occupied the 
front seat and plaintiff was seated on the 
lap of her escort, directly behind defendant, 
in the back seat. Some three miles from 
the start, the driver lost control of the car 
and it left the road, injuring the plaintiff, 
who claimed that as a result of her injuries 
she could remember nothing of what hap- 
pened on the journey. However, another 


labor camp in his truck. The injury occurred 
on the way, due to the negligence of the driver. 

1% [20 CCH Automobile Cases 341] 20 Wash. 
(2d) 219, 147 Pac. (2d) 263 (1944). This is not 
strictly a guest case, since defendant was the 
driver of the other car. However, plaintiffs 
were guests of their driver in an evening of 
dancing, and hence joint adventure could not 
impute his negligence, if any, to them. 

1% [19 CCH Automobile Cases 895] 19 Wash. 
(2d) 745, 144 Pac. (2d) 248 (1943). This was a 
garnishment proceeding aaginst the named de- 
fendant’s liability carrier. The result, of course, 
depends entirely on the type of exclusionary 
clause in the policy, which is not uniform. 

7 [18 CCH Automobile Cases 632] 17 Wash. 
(2d) 533, 136 Pac. (2d) 176 (1943). 
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girl in the back seat testified that some two 
miles from the start, the plaintiff, alarmed 
at the speed of the car, asked that defendant 
stop and let her out, since she did not wish 
to be in an accident. He did not do so, and 
the question raised is obvious: admitting 
that plaintiff was a guest at the beginning of 
the drive, did that relationship terminate 
when she asked to be let out? It is equally 
obvious that the answer is of high theoret- 
ical importance, since it involves the whole 
concept of the host-guest relationship. 

The discussion begins with a description 
of that relationship: “The relationship of 
host and guest in its inception carries with it 
the concept of a gratuitous offer of service 
by a host, or a request for service on the 
part of a guest and an acceptance, followed 
by an overt act. While it cannot be held 
that the relationship is founded upon con- 
tract, still in its very nature it must be based 
upon a meeting of the minds of the host 
and the intended guest, followed by an act 
which manifests an intent to proceed with 
the journey.”” This looks as though it 
might be a preliminary warm-up for an 
argument like this: since the relationship is 
gratuitous, and consensual though not con- 
tractual, it follows that it may be terminated 
by either party on request, and it is for the 
jury to say whether such a request was 
made by plaintiff and heard by defendant. 
Unfortunately the statement is not followed 
by any argument at all. In rapid sequence 
the court (1) rejects a Georgia case,” ap- 
parently the only one decided on the issue, 
with the statement that “We are unable to 
agree with the reasoning”; (2) quotes 
Parker v. Taylor™ to the effect that a guest 
assumes the risk of all injuries except inten- 
tional ones caused by the driver; (3) ‘says 
there was no showing of intentional injury 
here; (4) states that the court has never 
held that the host-guest relationship is 
terminated when a guest protests the man- 


ner in which the car is driven;” (5) says 


18 Ibid, at p, 537. 

”% Blanchard v. Ogletree, 41 Ga. App. 4, 152 
S. E. 116 (1930). 

2196 Wash. 22, 25, 81 Pac. (2d) 806 (1938). 
This is the only case involving the question of 
what constitutes the ‘‘intentional accident”’ of 
the statute. Held, where defendant speeded up 
his car over a bump in the road to give his 
small nephews a thrill, the injury to his sister, 
riding with them in the back seat, was not 
“‘intentional.”’ 

This is accurate, but unfortunately not in- 
volved in the principal case. It was not a 
protest, but a request to get out, which was 
relied on by appellant. The numerous cases 
cited in the opinion all relate to the effect of 
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that the “contention of [plaintiff] is answered 
by the quotation from Parker v. Taylor, 
supra, which we have set out. When [plain- 
tiff] accepted a ride with [defendant], she 
became a guest for the entire journey. To 
hold otherwise would nullify the plain word- 
ing and meaning of the host-guest statute”: 
and (6) says that, anyway, there was no 
evidence to go to the jury on the issue of 
whether the defendant heard the request, 
or “that he refused” it. 

It is hard to see why the Parker case has 
anything to do with the issue here. That 
case decided merely that when the statute 
said intentional injury it meant intentional 
injury, and the quoted portion of the opin- 
ion was simply a somewhat unfortunate at- 
tempt to describe the effect of the statute— 
denying a guest a cause of action against his 
host except for injury intentionally caused 

-in terms of the doctrine of assumption of 
risk, which deals with an entirely different 
sort of problem.” Morevoer, it is curious 
to say that a contrary holding in the instant 
case would “nullify” the statute; the statute 
simply fixes the liability of a host to his 
guest, and to find that a passenger is not 
a guest leaves the statute inapplicable, it is 
true, but unscathed. Finally, the question of 
whether or not defendant heard and refused 
the request was surely for the jury, since 
it was addressed to the defendant from a 
few inches away and heard by a witness in 
a much less favorable position to do so. 


In any event, the decision calls for a 
radical revision of what one would suppose 
to be the concept of the host-guest relation- 
ship, that is to say, a gratuitous, voluntary, 
relation, 
terminable at any time at the will of either 


consensual but noncontractual 


party. The new rule indeed turns out to be 
a trap for the guest, who is unable to escape 
either the expedition or the status until the 
end of the journeyeas set by the host. Not 
only will it no longer be false imprisonment 
to refuse to permit a guest to leave the 


protest or failure to protest on the issue of the 
passenger's contributory negligence. 


2 Supra, footnote 17 at p. 539. 


2 The latest and certainly the most elaborate 
statement of the doctrine of voluntary assump- 
tion of risk is found in Walsh v. West Coast 
Coal Mines [16 CCH Negligence Cases 242], 131 
Wash. Dec. 366, 197 Pac. (2d) 233 (1948). [See 
Acheson, ‘“‘Assumed Risk in Personal Injury 
Actions,’' The Insurance Law Journal, May, 
1949, p. 351.] It is fundamental that before the 
doctrine is operative, the risk which is said to 
be assumed must be either Known or obvious 
to the plaintiff, and certainly the assumption 
can be terminated at will by plaintiff. 
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car,“ but if the opinion is taken on its 
own terms and assumption of risk thought 
to have something to do with the matter, 
that doctrine itself will be altered; it be- 
comes “involuntary” assumption, with no 
terminus except that fixed by the defendant. 

Upchurch v. Hubbard® is an equally in- 
teresting case, having to do with the inception 
rather than the termination of the host- 
guest relation. Defendant was a postal em- 
ployee driving a mail truck in Spokane, In 
violation of a state statute, a city ordinance 
and post office regulations, he permitted 
plaintiff's decedent, a boy of eight, to ride 
on the running board of his vehicle. While 
moving at a speed of from twelve to twenty 
miles an hour, the boy voluntarily stepped 
backwards off the truck and was killed 
when his head struck the pavement. The 
jury, presumably out of sympathy and be- 
cause of the age of the boy, found that this 
was not contributory negligence, and hence 
plaintiff was entitled to recover unless the 
guest statute prevented him. 

It did not, said the Washington Supreme 
Court; the boy was not a guest or licensee. 
He was not a guest “because the purpose of the 
statute was to prevent collusive action between 
host and guest, committed with the intent to 
defraud casualty insurance companies; it 
was not the purpose of the statute to pro- 
mote fraud or injustice by permitting one 
to claim immunity from liability for his neg- 
ligence on the ground that he occupied a 
relationship which was exempt from lia- 
bility, when that very alleged relationship 
was created by his own unlawful act. We 
believe that the legislature meant, and that 
the statute should be construed to mean, 
that to exempt the owner or operator of 
a motor vehicle from liability for the injury 
to or the death of a person transported by 
him, the relationship alleged to exist between 
the owner or operator and the person trans- 
ported must be a lawful one, or at least not 
an unlawful one, nor one dependent upon its 
creation upon some unlawful act of the 
owner or operator himself. To hold other- 
wise would make the statute an instrument 
of gravest injustice, operating not as a 
shield but as a sword.” 

The demonstration that the boy was not 
a licensee is somewhat less stirring, being 
in the form of a syllogism. To bea licensee, 
one must have lawful authorization. to do 
an act which would otherwise be illegal; the 


* Cieplinski v. Severn, 269 Mass. 261, 168 N. E. 
722 (1929); noted, 10 Boston University Law 
Review 263. 

* Supra, footnote 7; noted, 23 Washington 
Law Review 282 (1948). 

* Ibid. at p. 566. 
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statute made this authorization unlawful; 
therefore, not having lawful authorization, 
the boy was not a licensee.” 

The result is eminently sound, but the 
means used to reach it will inevitably in- 
volve the court in some embarrassment when 
the first hitchhiker case turns up. The sta- 
tute * makes it unlawful not only to solicit 
rides upon the highway but to give rides as 
the result of solicitation, putting the driver- 
defendant in the same position as that occu- 
pied by Hubbard in the instant case. Perhaps 
the counter will be pari delicto; if it is 
unjust to allow the driver to rely on a rela- 
tion created by his own unlawful act, then it 
is equally so when plaintiff tries to escape 
the bar of the statute by similar unlawful 
conduct. In any event, it is regrettable that 
the case was not, as it could have been, 
made the vehicle for an investigation of the 
troublesome question as to the effect of in- 
fancy on the host-guest relationship. Pre- 
sumably some capacity is necessary in order 
to enter into the relationship, and if, as here, 
the boy had not the capacity to recognize 
the danger in stepping backwards off a 
moving vehicle—presumably the basis on 
which the jury relieved him of contributory 
negligence—it might be argued that he 
equally lacked the capacity to enter into 
the host-guest relation. It may be that 
the problem is without substance; certainly 
if, as has been said in the cases, the key to 
who is within the statute is found in the 
phrase “without payment for such trans- 
portation,” then, putting illegality or invol- 
untary presence aside, capacity or lack of 
it should be of no importance. 

The last and latest of the cases in this 
group, Finn v. Drtina” poses a question 
which, curiously enough, has apparently 
been raised only three times before in the 
entire country: may a member of the 
driver’s family be a guest within the statute ? 
Plaintiff was injured when a car owned by 
her mother and negligently driven by her 
brother was in collision while en route to 
her grandmother’s house on a family birth- 
day outing. Trial resulted in a verdict for 
defendant, the ground being that plaintiff 
came within the guest statute. On appeal, 
plaintiff’s counsel made a valiant try at 
showing joint adventure, attempting to get 
the state Supreme Court to ignore all its 
joint adventure cases since that doctrine 
had any content at all by the somewhat re- 

7 Ibid. at p. 567. 

*s Remington’s Revised Statutes of Washing- 
ton, Section 6360-100 (P. P. C. Section 295-51). 

* [29 CCH Automobile Cases 988] 130 Wash. 
Dec. 762, 194 Pac. (2d) 347 (1948); 2 A. L. R. 
(2d) 932. 
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markable method of ignoring them himself; 
his failure to do so cleared the way for the 
decision of the main question as stated above. 

The result was based entirely on a Con- 
necticut case,” under a statute substantially 
similar to that of Washington. The facts 
were stated at length, and the opinion spe- 
cifically approved as to both the reasoning 
of the court and its statement of the pur- 
poses for which such statutes were passed, 
quoting: “The purpose of this legislation 
was to deny a recovery for negligence 
against one transporting in his automobile 
a member of his family, a social guest, or a 
casual invitee in an action brought by the re- 
cipient of his hospitality. . . . The automo- 
bile was a family car, owned and driven by 
one of the members and used for a purpose 
in which all were interested. This is pre- 
cisely the type of case to which the ‘guest 
statute’ was intended to apply.” (Italics 
supplied.) The Washington court then 
makes its decision: “We are of the opinion 
the instant case is certainly one type of 
case to which our guest statute should, and 
in our opinion does, apply.’™ 

There can be no questioning the sound- 
ness of this holding. Although the court 
was kind enough not to say so, this is pre- 
cisely the type of case in which the danger 
of collusion is most apparent, and the fact 
that the interfamily suit was filed at all 
substantially guarantees that a liability in- 
surer was in the background. Moreover, the 
result scarcely breaks new ground, being 
implicit in the statute, so that while the 
Connecticut case was a comforting staff, it 
was not a necessary one; the gratuitous na- 
ture of the transportation, re-emphasized 
from our earlier cases, would lead to the 
same conclusion. 


Joint Adventure 


The most marked change during these 
ten years has come in the field of joint 
adventure. It has not been in the content 
of the formula—that has been fixed since 
the Rosenstrom™ case, certainly since Car- 
bonneau v. Peterson*®—but in a shifting of 
emphasis upon, and to some degree a shift- 
ing of interpretation of, its various elements. 


It has not been a happy period for anyone 
concerned. Despite doughty efforts by the 
court it has proved impossible to reconcile 
the decisions, all purporting to operate un- 
der the same rule, confusion now possibly 
resolved by the last case in the series in 
somewhat the same fashion as that adopted 
by Charles Lamb’s Chinaman, who burned 
down his house to roast his pig. 

The source of the difficulty is reasonably 
obvious. However appropriate and realistic 
the requirements of the doctrine may be in 
the business setting from which it was 
taken, in the field into which it was thrust— 
that of the social or at least nonbusiness ex- 
pedition by automobile—it is an exotic. At 
least two of its four elements—those of con- 
tract and right of control—must normally 
be found in the same way in which a stage 
magician pulls a rabbit out of his hat—by 
putting it in there first. It is no answer to 
say that these elements may be “implied” 
from the conduct of the parties; that is 
simply another way of describing the act 
of stuffing in the rabbit. It may very well 
be an awareness of this, coupled with a reali- 
zation that the doctrine had gotten badly out 
of control, that led to Judge Simnson’s sug- 
gestion of limiting it to business enterprises 
in his dissent in the Manos ™* case, and to the 
then Chief Justice Robinson’s eloquent 
jeremiad in his dissent to the same opinion. 
In any event, the latest decision, that of 
Poutre v. Saunders,” seems finally to have 
brought the doctrine firmly back to its 
original compass with a rigor of require- 
ment which should substantially eliminate it 
in the guest statute cases. 

The process began with Carbonneau v. 
Peterson,” in which an exhaustive review of 
all previous decisions prefaced a summary 
of the doctrine in brief usable form which 
raised some hope that its major problems 
had been settled. “ a joint adventure,” 
said the court, “arises out of, and must have 
its origin in, a contract, express or implied, 
in which the parties thereto agree to enter 
into an undertaking in the performance of 
which they have a common purpose and in 
the objects or purposes of which they have 
a community of interest, and, further, a 
contract in which each of the parties has an 





* Bradley v. Clarke, 118 Conn. 641, 174 Atl. 
72 (1934). During a family expedition in the 
family car to inspect family burial plot, one 
sister was killed by another sister's negligence 
in driving. 

* Supra, footnote 29 at p. 779. 

82 Rosenstrom v. North Bend Stage Lines, 154 
Wash. 57, 280 Pac. 932 (1929). This was the 
first case in which the court attempted a defini- 
tion of joint adventure as applied to automo- 
bile cases. 
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33 [6 CCH Automobile Cases 24] 1 Wash. (2d) 

7, 95 Pac. (2d) 1043 (1939). 

“ Manos v. James [10 CCH Automobile Cases 
816], 7 Wash. (2d) 695, 712, 715, 110 Pac. (2d) 
887 (1941). The opinion is later discussed at 
length in the text. 

* [19 CCH Automobile Cases 766] 19 Wash. 
(2d) 561, 143 Pac. (2d) 554 (1943). The opinion 
is later discussed at length in the text. 


* Supra, footnote 33 at p. 374. 
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equal right to a voice in the manner of its 
performance and an equal right of control 
over the agencies used in the performance. 
Thus we note (1) a contract, (2) a com- 
mon purpose, (3) a community of interest, 
(4) equal right to a voice, accompanied by 
an equal right of control.” This statement 
was followed by a somewhat detailed discus- 
sion as to each of these elements listed, and 
the opinion ended with a concise and per- 
suasive application of them to the facts of 
the particular case, a highly satisfactory and 
useful performance, with the exception of 
one thing. Unfortunately, the court did not 
overrule any of the cases which it reviewed; 
there was a mild deprecation of some of 
them,” but the failure to strike down boldly 
left the doctrine encrusted with a gloss of 
weak and inconsistent decisions making 
future embarrassment inevitable. 


It came in less than five months. Moen 
v. Zurich General Accident & Liability Insur- 
ance Company, Ltd.™ required the court to 
pass on a judgment sustaining a demurrer 
and dismissing an action based on the theory 
of joint adventure—an unusual but effective 
vehicle for testing the rule of the Carbonneau 
case. The complaint alleged: “That the said 
Frances G. Carlson on the 20th day of Oc- 
tober, 1934, entered into an oral agreement 
with the said Pope and Floyd whereby the 
said Frances G. Carlson did contribute and 
pay to Pope and Floyd a portion of the op- 
erating expenses of the above referred to 
automobile in consideration of receiving 
transportation in said car from Wenatchee 
to Seattle. That the purpose of said agreement 
was to obtain transportation to Seattle 
for all parties referred to at the lowest 
possible expense.”™ In affirming judg- 
ment of dismissal, the contract element 
was accepted as sufficiently alleged, but the 
court was unable to find the requisite com- 
mon purpose, community of interest and 
equal right of control—a definite stiffening 
of requirements in these matters which ap- 
pellant could hardly have anticipated, in view 
of previous decisions still presumably bind- 
ing. “The complaint does not disclose the 
purpose which any of the people had in 
planning their trip to Seattle. Each may 
have had an entirely different and independent 
reason for so travelling. Their final destina- 


‘Ibid. at p. 374: ‘“‘Although, from what ap- 
pears in the opinions in some of the cases, it 
may be difficult to demonstrate that the rule 
has at all times been consistently applied in 
its full extent and vigor, there can be no doubt 
of the prevalence and fixity of the rule itself.’’ 

* [7 CCH Automobile Cases 337] 3 Wash. (2d) 
347, 101 Pac. (2d) 323 (1940). 
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tions may have been equally diverse.”” 


“There is nothing .. . from which it neces- 
sarily and logically follows that [ Mrs. Carl- 
son] was entitled to exercise control in the 
selection of the route which they were to 
follow or the manner in which the car was 
to be operated, that she delegated her right 
in these matters to the two men, or that she 
assumed equal responsibility with them for 
the manner in which the enterprise was to 
be performed.” 


So far as the Carbonneau case is concerned, 
nothing in the discussion there requires an 
extension of the common purpose and com- 
munity of interest beyond the mere fact of 
transportation itself, nor from that opinion 
would there seem to be any reason why a 
“one way” joint adventure, terminating at 
destination, should not be recognized. The 
equal right of control has likewise assumed 
a new importance; heretofore it had been 
at best an incident of the relationship, the 
conventional gambit being to say that it 
was of course delegated to the driver. Nor 
was appellant without direct authority: 
Keisel v. Bredick,” which was cited, and 
Meacham v. Gjarde,* which was not, both 
supported his position. In the Meacham 
case, two ladies, residents of Seattle, ar- 
ranged to drive to Tacoma together, one to 
furnish the car, the other the gasoline and 
lunch; one was to visit her cousins, the other, 
her daughter. There is nothing here to sug- 
gest common purpose or community of in- 
terest other than in the very transportation 
itself, and certainly not a hint of any equal 
right of control; yet joint adventure was 
found without the slightest hesitation. The 
Keisel case is even clearer. Eleven men, 
working as a crew on Tatoosh Island, 
arranged to take advantage of Labor Day 
week end by going to Bremerton, where 
they all lived, in two cars, sharing expenses. 
Each was, of course, to visit his own family, 
and presumably had no interest in the other’s 
holiday pursuits; yet the court had no diffi- 
culty in finding a common purpose, that of 
going to Bremerton, and a common objective, 
that of doing it as cheaply as_ possible. 
Again, equal right of control was slighted. 
Appellant’s theory was plainly bottomed on 
this case; unless it was overruled, which it 
was not, or could be distinguished by saying 


%” Ibid. at p. 349. 
4 Ibid, at p. 352. 
“| Tbid. at p. 354. 
2192 Wash. 665, 74 Pac. (2d) 473 (1937). 
#8194 Wash. 526, 78 Pac. (2d) 605 (1938). 





that it had been, which was the method 
adopted by the court,“ appellant was en- 
titled to win. 


Manos Case 


If the Moen case represented a stiffening 
of requirements to show joint adventure, 
it was all undone, and more than undone, in 
a case which was decided less than a year 
later. In Manos v. James,” plaintiff and de- 
fendant were strangers until a chance en- 
counter in a Spokane tavern. Defendant 
overheard plaintiff say that he was going to’ 
Seattle and suggested that plaintiff might 
like to ride with him, each paying half the 
expenses and thereby making it cheaper for 
both of them. Plaintiff agreed; on Vantage 
Hill, defendant lost control of his car and 
paintiff was injured. His attorney obviously 
misconceived the theory of the case, choos- 
ing joint adventure instead of payment for 
transportation as the escape from the guest 
statute, but under appropriate instructions 
plaintiff won and the Washington Supreme 
Court felt compelled to affirm, though not 
without the soul-searching 
with a five-to-four decision. 


which comes 


The contract element of the Carbonneau 
rubric was found without trouble: “It seems 
apparent that appellant and respondent had 
intended to, and did, enter into a mutually 
binding contract, informal though it was, to 
jointly effect the transportation of their per- 
sons trom Spokane to Seattle.” As to the 
rest: “The common purpose which the par- 
ties had in their undertaking was to trans- 
port themselves from one place to another. 
In this purpose, and it might be said identi- 
fied with it, they had a community of interest, 
because it was to their mutual advantage 
to be carried to their common destination; 
also, it would seem, they had, as a further 
common interest, their mutual purpose of 
making the journey expeditiously and with 
a mutual saving of expense to each of them.” “ 
This is straight Keisel v. Bredick. The rest 
ot the paragraph is aimed unmistakably at 
the Moen case: “It is true that appellant and 
respondent had not intended to do the same 
things after their arrival in Seattle, but, 
under the circumstances, that is not a con- 
trolling factor. The undertaking of the 
parties, under the terms of their contract, 


“* Supra, footnote 38 at p. 354: ‘'The facts in 
the two cases are dissimilar, and the [Keisel] 
case has no application to the one under dis- 
cussion.'’ The dissimilarity pointed out so that 
in the Keisel case the men talked over the 
journey ‘‘at some length,’’ decided how they 
would make it and selected the cars—none of 
which touches the point in controversy. 

* Supra, footnote 34. 
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was to travel to Seattle together in appel- 
lant’s automobile. Upon their arrival in that 
city, the contract would have been fully per- 
formed and the undertaking wholly accom- 
plished. What the parties may have intended 
to do thereafter was entirely immaterial and 
could in no way have affected the validity 
of their contract of joint adventure.”* As 
to the final element—equal right of control 
—that is, in effect, shrugged off: It “may be 
inferred from the terms of the contract 
between the parties. {It is true that 
respondent did not exercise, nor attempt to 
exercise, any control over the car.] but that 
does not negative his right of control under 
the contract. Only one person at a time can 
safely drive an automobile, and, customarily, 
joint adventurers entrust the task of operating 
the vehicle to one of their own number as 
agent. The principle is particularly 
applicable to the present case because the rec- 
ord shows that the respondent had never 
driven an automobile.” ® The Rosenstrom, 
Carbonneat and Moen cases were distinguished 
on a factual basis, and judgment was affirmed. 

This substantially blew the top on joint 
adventure—any two people, now, could cre- 
ate that relationship by agreeing to go to 
the same place on a share-the-cost basis— 
and a four-judge minority reacted with 
vigor. A dissent by Justice Simpson, con- 
curred in by Justice Jeffers, protested the 
lack of common purpose and community of 
previously interpreted in_ the 
Rosenstrom case, but carefully avoided any 
mention of the Keisel and Meacham cases on 
which the majority took it# stand, as though 
to ignore them would exorcise them.” Justice 
Steinert found no equal right of control.” And 
Chief Justice Robinson found in the majority 
opinion evidence of utter confusion, but was 
consoled by the prophetic thought that it 
“might drive the court to more solid ground,” 
inducing it “to hold that a joint adventure 
is an association of two or more persons 
to carry out a single business enterprise for 


profit.” ™ 


interest as 


Effect of Infancy 


The next three cases concerning the doctrine 
failed to furnish an occasion for re-appraisal 
of the Manos opinion. Paulson v. McMillan,” 
despite the efforts of respondent’s counsel, 


“ Ibid, at p, 701. 

* Ibid. 

* Ibid. at p. 702. 

* Ibid, at p. 706. 

5° Ibid, at p. 712. 

5! Ibid, at p. 715. 

82 Ibid. at pp. 716, 717. 

83 [11 CCH Automobile Cases 59] 8 Wash. (2d) 
295, 111 Pac. (2d) 983 (1941), 
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the trial judge and the jury, did not involve 
joint adventure at all. The fifteen-year-old 
plaintiff, driven by his nineteen-year-old 
sister in the family car, went to the woods 
to retrieve an axe which they had left there 
on an earlier trip to cut a Christmas tree. 
On the way home, plaintiff was injured by 
the combined negligence of his sister and 
the defendant. It was urged that the chil- 
dren were joint adventurers, thereby im- 
puting contributory negligence to the plaintiff, 
and the jury, with the blessing of the trial 
court, so found; actually, not a shred of 
evidence supported even the contract ele- 
ment. The Supreme Court so held, but the 
opinion was nevertheless made the occasion 
for a lucid discussion of the effect of infancy 
on the relationship, and reached the sound 
result, on the basis of the partnership cases, 
that it had no effect at all.“ The holding is 
undoubtedly dicta, being unnecessary to the 
decision of the case, but under the current 
Washington practice of citation that classi- 
fication is in any event academic; for prac- 
tical purposes the point may be considered 
at least temporarily settled. 


Edwards v. Washkuhn,® next in the series, 
involved death to two and injuries to five 
other boys when the coupe in which they 
were riding collided with defendant’s truck 
on the Sunset Highway, en route to Seattle 
from a week-end camping trip. In affirming 
judgment for defendant the court was on 
solid ground when it found evidence of con- 
tributory negligence on the part of all the 
plaintiffs, but the handling of the alternative 
ground—imputed negligence through joint 
adventure—was not quite so happy. The 
Manos-out-of-Keisel reading of common pur- 
pose and community of interest was approved, 
mention was made of the “mythical” ele- 
ment of control being satisfied and the court 
showed a somewhat disturbing willingness 
to infer a contract of joint adventure in the 
teeth of denials from the surviving occupants 
of the coupe of any such agreement. It may 
very well be that such testimony was, as 
the court intimates, disingenuous, but surely 
mere disbelief in a denial should rarely be 
regarded as affirmative evidence of the “in- 
tent to enter into a mutually binding obliga- 
tion” which the Carbonneau case requires, 
however willing one may be to ring all the 
changes on the word “implied.” The em- 
battled minority of the Manos case did not 
tise to the bait, but after all this was a 


departmental and not an en banc opinion, 


and, moreover, obviously reached the right 


Ibid, at p, 299 ff. 
* [13 CCH Automobile Cases 240] 11 Wash. 
(2d) 425, 119 Pac. (2d) 905 (1941). 


Guest Statute 


result on the facts—the dangerous combina- 
tion of circumstances which has brought 
forth so many cases which later return to 
plague their authors. 


Pence Case 


The penultimate case in the series was 
one the like of which we may never see 
again—a social joint adventure set-piece of 
such classic symmetry as to rejoice the hearts 
of those of the Rosenstrom-Carbonneau per- 
suasion. Pence v. Berry™ involved an expedi- 
tion by three couples in defendant's car from 
Spokane to Walla Walla in order to attend a 
college football game. Defendant, in the 
restaurant business, furnished the lunch. It 
was agreed in advance that expenses would 
be “prorated,” with the neat added touch 
that defendant could not go unless they 
were, since he was compelled to hire extra 
help to take his place and that of his wife 
in the restaurant while they were away. 
The arrangements were discussed again on 
the trip, and two dollars and fifty cents 
determined as the sum which each couple 
should pay defendant as their shares. Walla 
Walla was safely reached, the lunch consumed, 
the game attended and then the parties agreed 
to have dinner in Moscow instead of return- 
ing direct to Spokane. En route, defendant 
negligently turned his car over in the ditch, 
injuring plaintiff wife. Two days later plain- 
tiff husband dutifully tendered his $2.50 to 
defendant as his share of expenses; it was 
refused on the ground that plaintiff had 
already incurred many expenses as the re- 
sult of the wreck. Judgment was entered 
for plaintiff, the guest statute not applying 
because (1) plaintiffs were not “invited 
guests,” and (2) they were joint adven- 
turers with defendant. 

In affirming the judgment, the court agreed 
that plaintiffs were not within the statute, 
which encompassed only “gratuitous pas- 
sengers,” and that whatever their status 
may have been was immaterial in view of 
that fact—thereby possibly edging in a little 
on the Syverson rule—and then somewhat 
anticlimactically proceeded to decide that 
they were joint adventurers. After listing 
the requirements, the opinion continues: 
“Each of the necessary elements above 
stated is plainly discernible in the situation 
presented by the evidence in this case. There 
was a contractual relation between the parties, 
because appellant agreed to transport the re- 
spondents, and the latter in turn agreed and 


56 (15 CCH Automobile Cases 79] 13 Wash. 
(2d) 564, 125 Pac. (2d) 645 (1942). 
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became obligated to share expenses. There 
was a common purpose in that the mutual 
objective was attendance at the football game, 
and not merely a desire for social compan- 
ionship upon a day’s drive. There was a 
community of interest in the carrying out of 
that purpose, for each and all of the parties 
had the common desire to be subserved in 
attending and witnessing the game, each 
received the same benefit therefrom, and all 
were reciprocally concerned in this particular 
expedition. There was an equal right to a 
voice as to the manner of its performance, for 
it is apparent that the entire arrangement 
was the result of mutual consideration and 
approval. For like reasons, each had an 
equal right to direct how, when, and where 
the automobile was to be used in the execution 
of the enterprise, although, of course, none 
had the right to interfere with the one who 
happened to be driving at the time.” (Ital- 
ics supplied. ) 

The opinion closes with a statement mak- 
ing explicit what had always been implicit 
in the cases: that joint adventure is not 
limited to commercial enterprises. “The 
joint venture, as a useful legal device, is 
not limited to strictly business transactions, 
but may also find application in connection 
with enterprises having the attainment of 
pleasure as their sole objective, so long as 
the association of the parties is not moti- 
vated merely by a desire for social com- 
panionship.” * 

This probably represents the peak of the 
development of the doctrine as an escape 
device from the guest statute, and it might 
be well, before considering the last and latest 
case, to see the practical details of how the 
device works out. Baldly stated, the Pence 
case means that any two or more persons 
may, by making a social engagement to go 
to the same place and do the same things 
for fun, escape the bar of the guest statute 
so long as they consent to share expenses 
or at least make some contribution to the 
expedition which may be translated into 
financial terms. It is as simple as that, 
requiring in addition only the cooperation of 
the jury. The contribution supplies consid- 
eration for the contract, the agreement to go 
along and make it the contract itself, so that 
when the excursion is arranged an offhand 
announcement that “I’ll bring the lunch,” or 
“We'll split the gas,” or “Let’s make it 
Dutch,” acquiesced in by the others, makes 
them all parties to a “mutually binding legal 
obligation.” The common purpose and com- 
munity of interest elements have been changed 


slightly from the older cases; they must now 
be projected beyond the mere journey itself 
to encompass something to be done, pre- 
sumably in concert, after the destination is 
reached. The reason for this requirement 
remains obscure. If joint adventure will 
serve as a device for gaining pleasure, why 
should not each of the parties be allowed to 
reach that happy objective in his own fashion, 
one going, for example, to a football game, 
the other to a tennis match? It is true that 
now the Manos case is gone, unless the Keisel 
and Meacham cases show a recrudescence and 
weather another siege of being “distinguished,” 
the requirement as to common purpose must 
extend to something beyond the journey itself; 
yet it is a strange requirement. After all, the 
only part of the enterprise which can conceiv- 
ably affect automobile litigation would seem 
to be that which involves transportation by 
automobile; so long as in that the parties 
are joint adventurers, it should make no dif- 
ference that at some other time they pursue 
their separate courses to their separate ends. 
The last element, that of equal right of control, 
has always occupied an equivocal position 
in the cases. Never (so far) to be found 
directly, it is “implied” or “inferred” or 
“derived” from the contract, a process illus- 
trated as well as anywhere by the Pence 
opinion, Understandably enough, the parties 
there agreed where and in whose car they 
were going before starting on their journey. 
From this sensible and indeed necessary 
agreement the court derived the “mutual 
consideration and approval” which established 
the existence of the equal right of control. 


Poutre Case 


It is possible that it can never do so again. 
In Poutre v. Saunders,” last in the series, this 
curiously negative element took a start- 
ling leap into prominence, becoming so im- 
portant as to overshadow, in a practical 
sense, all the other elements combined. The 
facts were these: defendant husband was 
employed in Wallace, Idaho, defendant wife 
in Spokane; it was her custom to drive to 
Wallace on some week ends to visit her 
husband. Learning of one of these pro- 
jected trips, a friend of the husband in 
Wallace wrote to plaintiff in Spokane, sug- 
gesting that she visit him and that a ride 
might be arranged with defendant wife, wit! 
whom plaintiff was not acquainted. Plaintiff 
called her, the wife replied that she would 
be glad to have company, and on Saturday 
the wife picked her up and drove to Wallace 





‘& Ibid, at p. 571. 
% Ibid. at p. 572. 
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On the way, plaintiff said she would pay part 
of the expenses, when they were known; de- 
fendant wife replied, “That will be fine.” 
The parties separated on arrival, each going 
about her own affairs; on Sunday plaintiff 
was again picked up at an agreed spot and 
the return journey began, to be interrupted 
by a wreck due to the driver’s negligence. 
Plaintiff’s counsel chose to try the case on 
the theory of joint adventure as the escape 
from the guest statute, relying on the Manos 
case and ignoring the teachings of the Pence 
opinion as to common purpose. Under appro- 
priate instructions the jury came through 
as could be expected, defendant’s motions 
were overruled and judgment entered on 
the verdict for plaintiff. 

It was a pretty thin case, even in a field 
where that is not unusual. Evidence of the 
“contract” is extremely shadowy, and it 
might be observed that even had the theory 
of escape chosen been that of “payment” 
rather than joint adventure, plaintiff could 
scarcely have met the requirements of the 
Syverson rule,” since it seems clear that plain- 
tiff was taken along for company and as an 
accommodation to the husband’s friend 
rather than in expectation of material benefit 
in a business sense. In any event the court 
on appeal found at most “an informal con- 
tract for transportation, the consideration 
for which was left indefinite,” and set itself 
to answer the question which it found appel- 
lant raised: assuming that there was a con- 
tract for transportation and that the case was 
tried on the theory of joint adventure, can a 
contract for transportation for hire con- 
stitute a case of joint adventure?” 

The answer in a nutshell is “No,” but it is 
the route taken by the court in reaching it 
which is important for our purposes, The 
difference between these two concepts, says 
the court, is that in joint adventure negli- 
gence can be imputed, while in transporta- 
tion for hire it cannot. The reason for this 
difference is that in joint adventure each 
party is the agent or partner of the others 
in the conduct of the enterprise, so that each 
of them has an equal right of control. It is 
this right of control which is decisive: “The 
negligence of the agent is imputed to the 
principal because he has the right to control 
the acts of the agent.”” In the quoted 


© Supra, footnote 4. 

* Ibid. at p. 564. 

® Ibid, at p. 565. 

* Tbid, 

" Tbid. at p. 568. 

Purely as a matter of interest (for it does 
not affect the authority of the case), the 
remarkable split which developed over the man- 
date to accompany the reversal should be men- 
tioned. The majority opinion was written by 
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statement the word “because” may possibly 
be in the wrong place; perhaps the negli- 
gence is imputed to the principal because 
the agent ts his agent, and so acting for him, 
the right to control being merely an incident 
of the relationship between them and not 
the reason for the imputation at all. Indeed, 
it would seem that Jack of the right to control 
is the important thing in the cases, being 
seized upon as the “reason” for not imputing 
the negligence of an independent contractor 
to his employer, however short it may fall 
of actually explaining the result. Whatever 
the true theory, however, it is clear that 
the court is at least on conventional ground 
in its discussion, and in its statement that 
“where it can be said that there is no right 
of control, it follows that there is no agency.” © 
Joint adventure is merely a species of agency, 
and therefore the existence of the right of con- 
trol is the touchstone by which to determine 
the existence of joint adventure. 

At this point there creeps into the discus- 
sion a faint suggestion of the which-came- 
first, hen-or-egg controversy, but at least 
the rule which emerges is clear: if joint 
adventure is established, right of control 
exists as a matter of law; otherwise, it must 
be established as a matter of fact. What will 
establish right of control (and hence joint 
adventure) as a matter of law? Only, says 
the court, “a joint undertaking of a business 
nature, for material gain or profit [which] 

. as by the law of agency, establishes the 
right of control. This would constitute a 
joint adventure as a matter of law. No other 
kind of joint undertaking gives rise to such a 
presumption. We do not mean to say that 
the right of control cannot exist in a non- 
business undertaking, but it does not exist 
as a matter of law based on partnership and 
must be proved to exist, if at all, as a matter 
of fact. This can be done only by proving 
a contract which by its terms specifically 
provides for the right of control. It will 
never be inferred from circumstances ex- 
trinsic to the contract.” 

The other matters in the opinion “—the 
overruling of the Manos case, the specific 
requirement that “the common purpose and 
community of interest in a joint adventure 
must be found in something beyond the 
transportation itself’—however 


AS 


important 


Mallory, J., and concurred in by Beals, Blake. 


Robinson and Grady, JJ. It simply reversed 
the judgment, without directions. Millard, J., 
concurred but thought the trial court should be 
directed to dismiss the action; Grady, Beals, 
Blake and Mallory, JJ., concurred but thought 
that respondent was entitled to a new trial; 
Steinert and Jeffers, JJ., and Simpson, CJ.. 
concurred in the reversal, while disagreeing 
with the reasoning of the majority opinion, but 
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they may be, fade into insignificance to the 
litigant in comparison to the fact that the 
door is now closed to the tried and true 
escape from the guest statute. So far no 
one has knocked on that door in the nearly 
five and one-half years since the Poutre case 
was decided,” and it will be a bold man with 
a remarkable case who does so. So far there 
has never been a “joint undertaking of a 
business nature” in automobile litigation in 
the state, nor is one more likely in the 
future, and the requirement of “proving a 
contract which by its terms specifically pro- 
vides for the right of control” in the non- 
business venture represents a_ well-nigh 
insuperable obstacle to the proponent. Here- 
after, joint adventure can only be the prod- 
uct of clean-cut agreement in advance, and 
assuming a party whose members are legally 
sophisticated enough to know of the Poutre 
rule, it is highly unlikely they would make 
such an agreement to avoid the Scylla of 
the guest statute in view of the risk of being 
wrecked on the Charybdis of imputed negli- 
gence. Unless the court changes its mind, 
or people arranging for social expeditions 
by automobile cease doing so in their usual 
Way, or witnesses are much better or at least 
differently coached than heretofore, it seems 
clear that joint adventure is no longer a factor 
ol any importance in automobile cases. 

Nor is that result to be deplored, so far 
Whether 
or not we think that statute selfish in origin, 
unsound in theory or 


as the guest statute is concerned. 


harsh in operation, 
these matters are for legislative determina- 
tion, and so long as it is on the books it 
should not be stultified by first bringing in 
as an escape from it a concept totally foreign 
in field and purpose and then watering that 
concept down in its application to social expedi- 
tions until the statute had ceased, as in the 
Pence case, to have much of any meaning at all. 


Conclusion 


Whether the guest statute achieves its 
purpose of minimizing the danger ot col- 


thought the action should be dismissed. The 
*box score: for reversal, nine; for dismissal, 
four; for a new trial, four; Robinson, J., not 
voting on the directions to be given. It is no 
wonder that respondent’s counsel seemed a 
trifle plaintive in his petition for rehearing, 
which was denied. 

" This is not strictly true, though it is diffi- 
cult to characterize either of the two attempts 
as real ‘‘knocks.’’ In Davis v, Browne, supra, 
footnote 15, as what must have been a really 
desperate expedient, defendant suggested joint 
adventure as the basis for imputing negligence; 
not a single fact supported it. The other case 
was Finn v. Drtina, supra, footnote 29, equally 
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lusive suits in which host and guest, theoretical 
adversaries, cooperate to fleece the host’s in- 
surance carrier, is difficult to judge. Ina 
sense the test is purely negative: how many 
claims were not made, how many actions were 
not brought, because of the statute? Relevant 
data would be hard to come by,” and ad- 
mittedly an appraisal based simply on the 
number of what might be called intramural 
suits appealed to the Washington Supreme 
Court is far from conclusive. Yet it may be 
suggestive of the fact that the statute has 
had some damping effect; in the nearly six- 
teen years it has been operative, only twenty- 
seven cases involving it have come down, an 
insignificant number in comparison to the 
mass of automobile litigation in that same 
period. A countervailing factor may be 
found in the nearly uniform lack of success 
by appellants. In the last ten years, corre- 
sponding roughly to the period in which 
the rules have been somewhat stabilized by 
a pair of landmark cases, sixteen appeals 
were taken from judgments involving the 
statute, joint adventure or both. 
judgments were reversed. 


Only two 
One dealt solely 
with imputed negligence, and the verdict 
was obviously not supported by the evidence. 
The other reversal represents one of those 
rare occasions on which previous cases are 
overruled and the application of a doctrine 
radically changed. 


One further matter should be mentioned, 
enabling this discussion to end on a dis- 
tinctly cheerful note. In these sixteen cases, 
the writer is convinced that the court reached 
the right resu/t in fourteen of them. That is 
not to say that the court has not sometimes 
achieved the right result for the wrong 
reason, but surely, if there be anything to 
that Yalensian brand of pragmatism called 
Functionalism, may we not sit back and 
relax, happy in the thought that one way 
or another everything will come out all right? 


[The End] 





barren of support unless the court chose to 
ignore the cases of the last twenty years and 
return to that hazy time before the Rosenstrom 
decision. It had never occurred to the write! 
until now that the use of Shepard’s citator was 
not universal. 

* Data from casualty insurers would not be 
particularly significant, except as a sampling 
device. In 1947, the latest year on which fig- 
ures are available, only thirty per cent of the 
cars registered in Washington were covered for 
public liability. The new financial responsibility 
act may up the proportion, and the consequent 
effect of the guest statute, 16 N. W. Agency Bul. 
No. 4, p. 7 (March, 1949). 
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Administration of Fire Insurance 
on Municipal Buildings 
in New Hampshire 


A REPORT* CONCERNING INSURANCE OF INTEREST TO MUNICIPAL 


OFFICERS, PREPARED BY 


OF GOVERNMENT RESEARCH, 


\ THEN a board of selectmen or a city 

council takes office, the men who make 
up this group immediately become responsi- 
ble for the protection of the property of the 
municipality, and thus become responsible 
for seeing to it that there is an adequate 


insurance program carried out. 


Webster defines insurance as “a contract 
whereby one party undertakes to indem- 
nify or guarantee another against loss by 
a contingent event.” In the case of a 
municipality, the elected officials act for the 
whole electorate to protect them against 
such loss. 

Town officials in New Hampshire are 
empowered to purchase insurance for the 
protection of municipal property by the 
provisions of Chapter 51, Section 4, Para- 
graph XXIX of the Revised Laws of 1942: 


“Insurance. To purchase insurance nec- 
essary to protect the property of the town 
against fire or other casualty in 
any company licensed to do business in 


this state.” 


loss by 


City officials derive their authority for the 
purchase of insurance for municipal prop- 
erty through the provisions of Chapter 62, 
Section I of the Revised Laws, which reads: 


“All cities now or hereafter incorporated 
shall have, exercise and enjoy all the rights, 
immunities and privileges of, and shall be 
subject to all the ‘duties incumbent upon, or 
appertaining to, the town corporations to 
Which they succeed.” 


*This is not a copyrighted publication. We 
feel that any material which is prepared through 
tax funds, as this one was, should be available 
for use or reprint by whatever citizen or group 


Fire Insurance on Municipal Buildings 


JOSEPH R. 


COUPAL, 
UNIVERSITY OF NEW 


JR., BUREAU 
HAMPSHIRE 


The types of insurance with which mu- 
nicipal officials must concern themselves are 
explained briefly below. 

Public Liability. This insurance protects 
against risk involved in carrying out gov- 
ernmental and proprietary functions, exclu- 
sive of motor vehicle liability. Examples 
would be injuries and fatalities arising 
through negligence of employees, defects in 
streets, sidewalks and other municipal equip- 
ment, etc. The general rule in this area 
is that municipalities are not liable for in- 
juries and damages incurred in carrying 
out governmental functions, so many munic- 
ipalities assume the risks themselves. Many 
municipalities feel a moral obligation even 
where no legal obligation exists and, therefore, 
feel this type of insurance is worth its cost. 

Motor Vehicle Insurance. There are sev- 
eral types of motor vehicle insurance with 
which municipalities may wish to cover their 
equipment. 

(1) Liability and Property Damage. This 
insurance protects the assured against lia- 
bility for personal injury or property dam- 
age caused by an accident arising out of 
the ownership, maintenance or use of the 
insured vehicle. 

(2) Colltston. This protects against losses 
through damage to the equipment caused 
by collision, overturning, etc. 

(3) Comprehensive Fire and Theft. This 
protects against small damage to the vehicle, 
such as broken windows and damaged up- 
holstery, and losses by fire and iheit. 


of citizens that may wish to use the material.”’ 

George H. Deming, Executive Secretary, Bu- 
reau of Government Research, University of 
New Hampshire. 
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Workmen's Compensation. This coverage 
protects the assured from liability arising 
from accidents resulting in injury to em- 
ployees. Paragraph 6, Chapter 216, Revised 
Laws of 1942 (as amended by Chapter 266, 
Laws of 1947), provides for the adoption 
of the provisions of the Workmen’s Com- 
pensation Law by municipalities as follows: 

“Any county, city, town, school district, 
or any other district established by law, 
may accept for designated or for all work- 
men in its employ, the provisions of this 
chapter, and it shall thereafter be liable to 
such workmen for any injury arising out 
of and in the course of employment in the 
manner provided in this chapter. The lia- 
bility of any county, city, town, or district 
accepting said provisions shall not otherwise 
be enlarged or extended. The acceptance 
for a county may be made by the commis- 
sioners thereof, for a city by the city council, 
for a town by the selectmen thereof, for 
a school district by the school board thereof, 
and for any other district by the commis- 
sioners thereof or other officers having by 
law the management of such district. Such 
acceptance shall be filed with the commis- 
sioner.” 


Robbery and Burglary Insurance. This cov- 
erage protects the assured against possible 
loss of moneys and securities by robbery 
or burglary. 


Surety Bonds. This type of insurance 
protects the assured against monetary loss 
by employees and guarantees faithful per- 
formance of duty on the part of the em- 
ployees bonded. The policy may cover the 
individual named employee, or it may cover 
the position, regardless of who holds that 
position. 


Other. Coverage for windstorm, light- 
ning, hail, explosion, riot, riot attending 
strike and smoke damage can be obtained 
by an attachment of an extended coverage 
indorsement to the fire policy. 


Fire Insurance 


In order that we might go into more 
detail, and thus be of more service to those 
who may have occasion to use this material, 
we decided to limit it to a discussion of one 
type of insurance only. Since it was in the 
area of fire insurance that we were receiving 
the most requests for information, and since 
preliminary investigation showed that it was 
in this area generally that the programming 
and scheduling of municipal insurance in 
New Hampshire was weakest—and _ there- 
fore the place where the greatest efficiencies 
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might be effected—it is to this type of 
insurance that we are giving our full at- 
tention at this time. 


Municipal officials should be fully aware, 
however, of the importance of the rest of 
their insurance programs, and it is hoped 
that sometime in the near future, studies 
similar to this one on fire insurance may be 
conducted in the insurance areas touched 
briefly upon above. 


Property Schedule 


The first step the municipal official must 
take in instituting a comprehensive fire in- 
surance program is to determine exactly 
the properties for which he is responsible. 
The most efficient, orderly way of organiz- 
ing the information he needs is to develop 
and maintain an up-to-date file of municipal 
property. 


The form of the property schedule will 
obviously vary according to the needs of 
the particular municipality, but in general 
it should include the following information: ' 
(1) name of the building and code number; 
(2) location of the building; (3) occupancy; 
(4) construction (frame, brick, concrete, 
etc.); (5) size (cubic footage, with number 
of stories, floor space, etc.); (6) value (cost 
when built, value at most recent valuation, 
with date of most recent valuation); and 
(7) contents (description, value, etc.). 


Such a property schedule should also in- 
clude space for the insurance information, 
or provision for such information to be at- 
tached, after the insurance program is de- 
cided upon, but this will be discussed below. 


Valuation 


Once the official knows the property for 
which he is responsible, he must determine 
the value of this property. Up-to-date values 
are of the utmost importance, as it is only 
with knowledge of true value that intelli- 
gent decisions can be made regarding the 
amount of insurance that should be carried. 


Merely because nothing is done to the 
property which might increase or decrease 
its value does not mean that its value does 
not fluctuate. For example, a town hall 
built in 1932 at a cost of $25,000 might very 
well cost $50,000 to replace today. This 
does not mean that the town will necessarily 
wish to insure the building for its full re- 
placement value, but certainly the official 
should be aware of the fact that the value 


1 See form on page 676. 
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of the building has increased and should 
make his decisions about the amount of the 
insurance that should be carried on the basis 
of the up-to-date facts. 


The problem faced at this point in the 
insurance program is to determine who shall 
set the valuation. Of the twenty-six New 
Hampshire municipalities surveyed, twenty- 
one reported that the appraising of the mu- 
nicipal property for insurance purposes was 
done by local municipal officials; three re- 
ported it was done by the insuring agency; 
one reported hiring an outside engineering 
or assessing firm; and one reported that 
evaluation was done by both local officials 
and the insuring firm. 


Few municipalities can afford the luxury 
of hiring an outside firm to appraise their 
municipal property, and in most cases this 
Possibly the best 
way of obtaining the most accurate figures 
value of the property is to have 
competent local officials or private citizens 
survey the property assisted by an engineer 
from the insuring agency; together they should 


is probably unnecessary. 


on the 


arrive at values which are reasonably sound 


The important thing is not who shalt do 
the job, but rather that someone shall take 
the responsibility for seeing that accurate, 
up-to-date values are maintained. 

Remember, overvaluation will cost the 
municipality money in the form of overin- 

‘ec, and undervaluation may cost even 
more in the form of unprotected losses. 


Coverage 


lhe next step in the insurance program 
is to determine how much insurance to carry. 
ln New Hampshire, the municipal official 


has a choice of coverage plans. 


1) Full Coverage. The property is in- 
sured at its full replacement value, as closely 
as can be determined. In case of total loss 
by fire, the municipality would be fully cov- 
ered. This coverage is expensive and is 
probably unnecessary in many 
where the risk can be carefully evaluated 


instances 


Partial Coverage. Under this plan, 
property is insured for a part of its 
replacement value. In case of loss, the 
municipality is protected up to the amount 
i the policy. For example, in the case of 
the $50,000 town hall mentioned above, the 
oficial may feel that (a) because of con- 
struction, location, etc., it would be impos- 
sible for fire to completely destroy the 
building, or (b) full coverage is too expen- 
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sive, and regardless of the risk involved, 
the municipality can afford only partial cov- 
erage on this building. Consequently, this 
$50,000 building is insured for $25,000, at a 
flat rate. In the event of a fire, the mu- 
nicipality can collect only up to $25,000, the 
face value of the policy. 


(3) Self-insurance. Under this system, 
the municipality carries its own insurance 
and pays its own losses from a fund estab- 
lished for that purpose. It is based on the 
fact that part of the premiums paid to in- 
surance companies must necessarily go for 
Some larger municipali- 
ties feel that they can save a portion of this 
overhead cost by administering their own 
insurance. It is extremely important that 
the fund be held inviolate and not be used 
for other purposes. 


business expenses. 


Self-insurance could be very costly to a 
small town with a small number of risks, 
where one building might constitute fifty or 
even seventy-five per cent of the total mu- 
nicipal property of the town. It is probably 
safe to say that self-insurance would be 
extremely hazardous in all but the largest 
New Hampshire cities and should not be 
considered by the towns and smaller cities. 


(4) No Insurance. This plan must first 
be differentiated from the 
plan. The self-insurance plan, it was noted, 
establishes a fund out of which fire losses 
are paid. The no-insurance plan establishes 
no fund and merely pays for losses as they 
occur out of the general fund. This pro- 
cedure eliminates the administrative costs 
of maintaining an insurance fund, but it is 
extremely hazardous except in the very 


self-insurance 


largest cities where the public buildings are 
widely scattered, where there are a large 
number of risks, where fire protection and 
prevention are at their best and where the 
debt margin is sufficient to cover the re- 


placement cost of the largest single risk. 


(5) Coinsurance. This is the plan where- 


by the insured shares a proportion of the 


he insuring company. 


risk with t Failure 
to maintain proper coinsurance results not 
only in loss of reduced rate, but the munici- 
pality actually becomes liable for a_ per- 
centage of loss in proportion to the differ- 
ence between what it agreed to carry and 
what it was actually carrying. It is avail- 
able in New Hampshire on the contents 
of buildings only and not on the buildings 
themselves. There is, however, a form of 
reduced rate insurance allowable on certain 
types of buildings in New Hampshire, known 


as the “Agreed Amount Clause.” 
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(6) Agreed Amount Clause” This clause 
allows a company to offer a reduced rate 
to an assured in return for his carrying a 
certain percentage of the total value of the 
building. If he drops below this percentage 
amount he does not become a coinsurer, but 
loses the benefit of the reduced 
This is allowed to encourage the as- 
sured to carrying 
insurance closer to actual value rather than 


merely 
rate. 
protect themselves by 


run the risk of large losses from fires on 
underinsured buildings. This clause applies 
only to certain types of buildings, as fol- 
lows: “Buildings of superior and fire re- 
sistive construction, also brick mercantile, 
buildings undet 


manufacturing or public 


protection and those equipped with auto- 


atic sprinklers.” 


The final determination as to the type ol 
coverage and amount of insurance that should 
be purchased must necessarily lie with the 
ndividual municipality 


There can be no generalization about 


these policies. There are, however, several 
factors which must always be taken into 


consideration: 


(1) Construction and location of the 


buildings. 

(2) Contents of the buildings. 

(3) Protection and prevention factors 
(sprinklers, fire-extinguishers, proximity to 
water supply, type of fire department, etc.). 


It is true that these factors are taken into 
consideration by the Board of Underwriters 
when establishing rates. Nevertheless, it 
would seem unnecessary to carry much in- 
surance, for example, on a steel-reinforced 
concrete fire house where there are call 
firemen on duty at all times 


(4) Percentage of the total municipal 
property represented by the one risk under 
consideration. A municipality would not be 
apt to maintain high coverage on a small 
tool shed—the loss of which would not place 
a great financial burden on the taxpayer— 
while it might on its municipal building, 
even though the chances of loss of the 
municipal building were not nearly as great 


as the chances of loss of the tool shed. 


(5) Financial status of the municipality 
Che better the financial position of the mu- 


New Hampshire Standard Form No. 1A 
Agreed Amount Clause In consideration of 
the reduced rate at which this policy is written, 
reed that in case of loss this 
ompany shall be liable for no greater propor- 
tion thereof than the amount hereby insured 
bears to $ nor for more than the 
proportion which this policy bears to the total 
insurance. 
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s expressly 


nicipality, the more liability it can affor 
to assume. 


(6) Size of the municipality. The large; 
the municipality and the more numerous 
the insurance risks, the smaller is the per- 
centage of the total property represented }) 
any one risk. Thus, in large cities, as well 
as those in a very sound financial position, 
more of the liability may be assumed safely 
by the municipality. 

The final consideration, and probably the 
most important from the viewpoint of the 
official or officials responsible, is that mu 
nicipal property belongs to the taxpavers, 
for whom these officials are merely acting 
Risks which one might. take 
with his own property cannot ethically be 
taken under these conditions, and a sound 
insurance program for the community js 


as agents. 


also good insurance for the responsible official 


Purchasing Policies 


Che choice of the servicing agency should 
properly be made before the appraisal of th« 
property takes place in order to take ad- 
vantage of the services offered by the agency 
in evaluation, advice as to coverage, sugges- 
tions for reducing rates, etc. 
some question, however, regarding the choice 
of the servicing agency. 


There is often 


Two factors are important in this con- 
sideration: 


(1) Since rates in New Hampshire are 
established by the Board of Underwriters 
and consequently there can be no competi- 
tive bidding in prices, the amount of service 
an agency offers will be an influencing factor 


(2) Service being equal, municipalities 
usually try to purchase their insurance as 


well as other goods and services from local 


businessmen, thereby keeping as much o 
the tax dollar as possible in the community 


Many times officials are faced with the 
problem of having 
available, all able to give comparable serv- 
Many municipalities solve this prob- 
lem by ,allowing one 
servicing, and 


several local agencies 
ices. 
agency to do the 
dividing the commissiot 
equally among all the local agencies after th 


costs have been paid to the servicing agency 


“The above clause is inoperative in the event 
of the building being totally destroyed, and the 
use of it is not obligatory. It is attached t& 
this policy at the request of the assured in order 
to obtain a lower rate."’ 

‘Letter from Mr. Raymond Blake, of The 
Blake Insurance Agency, Portsmouth, New 
Hilampshire, dated March 16, 1949 
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In Portsmouth, Mr. Raymond Blake, of 
the Blake Insurance Agency, has developed 
what he calls the “Portsmouth Plan.” This 
arrangement makes one agency responsible 
for all the servicing and provides for an 
equitable distribution of commissions among 
local agents, the underwriting agent receiv- 
ing a fair cost-of-writing and 
share of the total commission and sharing 


servicing 


the profit percentage of the commissions with 
ill established agencies in the municipality. 

Another arrangement which has been found 
satisfactory in some municipalities provides 
ior different taking 
lifferent types of insurance for which they 
particularly well equipped. For 
take care of the 
fire, workmen’s compensation and bonding, 


agencies care of the 


may be 


example, one agency may 


while another takes care of the auto, casu- 
alty and robbery and burglary. Whatever 
method is decided upon, however, it is vitally 
important to eliminate nonconcurrency of 
policies ° 

The disadvantages of this plan are: (1) 
there may be several agencies which handle 
the municipality’s insurance, making it more 
dificult to coordinate the over-all insurance 
program, and (2) some types of insurance, 
such as workmen’s compensation, are more 
dificult to place than others and must be 
“packaged” along with some of the more 
desirable types in order to get insurance 
companies to handle them. 

lhe question of purchasing from mutual 
stock companies is one which must be 
answered by the individual municipality. 
Since all mutual companies doing business 
in New Hampshire are unassessable, there 
is little or no risk involved. There is the 
advantage of sharing in any profits which 
the company may realize. On the other 
hand, the amount of insurance which a mu- 
tual company will underwrite on one risk or 
one combined group of limited 
Consequently, there may be some advantage 
in placing all the insurance in one stock 
than splitting it 


risks is 


pany rather 
mutuals 


among 


severa 


Generally, it is probably best to select 
acompetent servicing agency and let it place 


the insurance where it deems advisable 


Costs 


e basic aim of the municipality’s insur- 
program is, of course, to keep costs 
minimum while still getting adequate 


tection. 

‘There are now available to New Hampshire 
unicipalities special provisions for developing 
insurance programs on a budget basis using a 
prorated proportion of the long-term rates. 


n 
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Since rates are set by the Board of Under- 
writers and are based on risk factors, costs 
may often be cut by eliminating hazards 
and thereby affecting a lowering of rate. 

Kxamples of hazard elimination might 
include fire department improvements, water 
department improvements, the installation 
of sprinkler systems and other building im- 
provements and safeguarding of fire hazards. 
The agency or company will gladly provide 
expert consultants on hazard elimination 
and fire prevention; and although some of 
the changes proposed by consultants may be 
too costly to affect any savings, others may 
profitably be adopted. 

Direct buying from the company, by 
passing the local agent, may be considered 
in some instances, thereby eliminating the 
agency’s commission. This practice also, of 
course, eliminates the services offered by the 
agency and places the burden of making 
out claims and all the other administrative 
details of the insurance program with the 
municipality. In most instances, and par- 
ticularly where the municipality involved is 
a small one, the service obtained from the 
agency is well worth the price of the com- 
mission, 

Many municipalities purchase their insur 
ance on a one-year basis, even though they 
may realize that three- and five-year poli- 
cies are less expensive, in order to equalize 
their insurance costs year after year. The 
answer to this problem is the insurance 
schedule, where insurance costs are budg- 
eted so that a proportionate share of the 
total comes due each year. 


For example, to initiate such a program 


in a municipality with total insurance of 
$900,000, the whole risk would be written 
on three $300,000 policies, one being a three- 
year policy, one a two-year policy and one 
a one-year policy. At the end of the first 
year, when the one-year policy expires, there 
would be substituted for it a 
policy, and the 


three-year 
Same procedure would be 
tollowed the next vear, when the two-year 
policy expires. There would then be in 
effect three three-year policies, one coming 
due each year, thus distributing the costs 
equally each year and still getting the ad- 
vantage of the lower-cost longer-term poli 
cies. Similar programs can also be set up 
on a five-vear basis.* 


When one 


policy 


considers that a three-year 
costs only two and one-half times 
a one-year policy, and a five-year policy only 
Thus a municipality, the first year it initiated 
the schedule, would pay one third of the three 
year rate instead of the full one-year rate 





four times a one-year policy, it can readily 
be seen that substantial savings may be 
realized by taking advantage of the longer- 
term policies. 


Records 


The municipal official handling the insur- 
ance program will save himself much time 
and effort if he maintains adequate records. 

In the first place, the insurance policies 
should, of course, be filed by expiration date, 
and, in the case of a municipality with many 
policies, each one should be given a code 
number for cross-reference purposes. 

Turning once again to the form used in 
the property scheduled described 
there should now be added to the property 
record of each building, the insurance in- 
formation concerning that building. This 
should properly include the following: 


above, 


(1) Numbers of the policies covering the 
building and contents. 

2) Face value of each policy. 

(3) Premium of each policy. 

(4) Date of issuance of each policy. 

(5) Date of expiration of each policy, 

(6) Name of the insurance company. 

(7) Name, address and telephone number 
of the agent from whom the policy was 
purchased. 

There are several methods of filing this 
information. One of the most satisfactory 
is to attach a special form to the form used 
to record the property information. The 
maintenance of a central, composite file 
helps to expedite the filing of claims and 
makes it easier generally to administer a 
satisfactory insurance program, 


[The End] 


PROPERTY INFORMATION 


BUILDING 
LOCATION 
(a) Cu. Ft. 
(b) Stories 


(c) Fl. Space 


2. CODE NO. 


+, CONSTRUCTION 
6. YEAR BUILT 


ORIG. COST 


8. YEARLY DEPR. 


9. MAJOR REPAIRS, ADDITIONS AND RECORD 
OF LOSSES SUSTAINED 


(a) DATE (b) 


DESCRIPTION (c) 


10. PRESENT VALUE 


Description 


ll. REMARKS 


CONTENTS 


Value 
$< of 


Value Building 


Total 
Valuation 
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Opinions 
of Attorneys General 


Pee ee Hospital Service 
Corporation — Authority to Invest 
Funds in Stock Insurance Company.— 
Florida Hospital Service Corporation, re- 
ferred to at times as a “Blue Cross Plan,” 
wished to make a contribution of $5,000 
from its reserves for contingencies, along 
with other Blue Cross Plans in the United 
States, to “Blue Cross Association,” a non- 
Illinois law, the 
contributions to 
company to 


profit corporation under 
association to use the 
organize a stock insurance 

in the business of health and acci- 
dent insurance. Until the 
tributed to the association have been paid 
from dividends of the insurance company, 


amounts con- 


all stock of the company, other than direc- 
tors’ qualifying shares, will be held by the 
association and all dividends of the com- 
paid to it. The Attorney 
General was asked to rule whether the 
Florida Hospital Service Corporation was 
authorized to advance $5,000 of its funds 


pany will be 


to the association for such a purpose. Sec 
tion 641.09, Florida Statutes, provides that 
tur of any such organization shall be 
invested only in securities permitted by the 
Florida for investment of assets 
This provi- 
funds 


laws ot 
of life insurance companies. 
sion with respect to investment of 
s construed to mean those minimum in- 
Section 626.04 for 
a domestic life insurer. “It is apparent,” 
the Attorney General concluded, “that if 
the contribution here in question is an in- 
permitted by Section 


vestments provide d by 


vestment, it is not 
626.04; on the other hand, 
apparent authority in either Chapter 617 
or Chapter 641 for this organization to 
make a contribution as distinguished from 


there is no 


an investment for the purposes here sought.” 
The \ttorney General went on to Say, 
that only the courts could settle the 
question with finality.—O pinion of the Florida 
Attorney General, 049-351, July 31, 1949. 


h 
wever, 


Attorneys General 


NDIANA—Health and Accident Insur- 
| ance Premiums—Validity of Wage As- 
signment.—The members of a labor union 
wished to contract for insurance against 
sickness and accidental injury. They also 
wished the consent of the employer to 
withhold from individual employees’ wages 
an amount agreed upon to pay the insur- 
ance premium, which amount is to be paid 
by the employer to the union. A question 
arose concerning the validity of such an 
assignment of wages. Chapter 183, Acts 
1945, Burns Indiana Statutes, Supplement 
40-213, provides that “Any direction here- 
after given by an employee to his or her 
employer to make a deduction from the 
wages to be earned by said emplovee, after 
said direction ts given, shall constitute an 
assignment of the wages of said employee.” 
Thus, it appears that an 
wages already earned when the assignment 


assignment of 


is nade is permissible. 

Chapter 330 of the Acts of 1947, Burns 
Indiana Statutes, Supplement 40-214, pro- 
vides that any assignment of wages of an 
employee shall not be valid unless made 
for one of eleven purposes. Included are: 
“premium on a 
tained for the employee by his or her em- 


policy of insurance ob- 


ployer,” and “premiums on_ policies of 
insurance and annuities purchased by the 
The Attorney 


opinion that the pro- 


employee on his or her life.” 
General was of the 
visions of the statute did not appear to 
exclude the payment of premiums on health 
and accident policies in general, since they 
may contain provisions for death benefits 
under life policies. “The history of legis- 
lation in Indiana,” he pointed out, “would 
indicate that the main purpose of the re- 
strictions against assignment of employees’ 
wages has been for the protection of the 
employee and his family. It is my opinion 


that the referred to does not 
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legislation 





prohibit the assignment of wages and the 
withholding thereof for the payment of 
premiums on the policies of insurance con- 
templated by the members of the union. 
The individual members may constitute 
the union as their agent to procure the 
insurance, and the employer may withhold 
wages upon the consent of the employee.” 
Opinion of the Indiana Attorney General, 


No. 68, July 25, 1949, 


\ ISSOURI—Burial Insurance—Valid- 
ity of Policy Form.—The Attorney 
General was asked to examine the form of 
a contract with a view to determining 
it constituted an insurance policy 
and whether the form was illegal because 
it constituted a policy of insurance issued 
by a corporation which had not complied 
with the insurance laws of the state. The 
contract provides for a payment of a stip- 
ulated funeral expense in installments, pay- 
able every three months. According to the 
terms of the contract, if the party of the 
second part should die immediately after 
payment of his first installment, his estate 
would nevertheless be obligated to pay the 
remaining installments as they fall due. 
However, in such an event, the party oi 
the first part would perform the whole 
service provided for by the contract in 
connection with the funeral and the burial 
of the deceased long before the major por- 
tion of the funeral expense falls due. The 
\ttorney General was of the opinion that 
it was obvious from this arrangement that 
the contract did not constitute an insurance 
policy on its face. However, he 
to state that it would be very casy for the 
party of the first part, in the event that it 
had a substantial number of contracts, to 
business 


wheiher 


went on 


so conduct a arising therefrom, 
as to make it a fact that the 
under such circumstances would actually 
be operating an insurance business. ‘We 
are, therefore, of the opinion that even if a 
contract following the form submitted is 
legal on its face, it has in it poten 
tialities for the operation of an illegal in- 
surance business by reason of noncompliance 
by the party of the first part with 
if the provisions therein.”—Opinion of the 
Missouri Attorney General, Tune 27, 1949. 


association 


great 


some 


Delin- 


Hail 


Gen 


\ ONTANA —Canceellation of 


Taxes—Applicability to 
Attorney 


quent 
Insurance Premiums.— Tx 
eral’s opinion was requested as to the ap- 
plication of Chapter 44, Montana Session 


laws of 1949, to delinquent hail insurances 
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accounts on the books of the State Boari! 
of Hail Insurance. The statute provides 
that the county treasurer of each county, and ! 
on or before December 31, 1949, and there- assigl 
after on or before the first Monday in Jun 
of each year, should prepare a list of per- 
sonal property taxes which are not a lien 
on real estate and which have been delin- pe 
quent for ten years or more. It also pro- in; 
that, at the time, the —In 
treasurer should prepare a list of all con- strict! 
tractual obligations owed to, or held by, 
the county for feed or othe 


mand 


cuted 
Gener 


vides same county 
hree 
and f 
comp 


seed grain, ! 
relief, the collection of which is barred by 
the statute of limitations, Section 9020 of 
the Revised Codes of Montana, 1935, 
The effect of the Hail 
to classify the levies and taxes paid there- 


ance, 
pany 
Act ie No. 1 

lature 


1] 


Insurance 


under as hail insurance premiums created are 
by contract between the insured and the pune 
Such obligations are not created 
under the powers of the 
government, and the insurance is optional 


J 
class 


insurer. 
general taxing 
Not being a tax, the hail insurance premiums 

are subject to compromise. Therefore, that 

portion of House Bill 77, Chapter 44, Mon- to tr 
tana Session Laws, 1949, which has refer- ami 
ence to the cancellation of delinquent taxes, — 
can have no application to those premiums. ; Ch 
—Opinion of the Montana Attorney General, n Wi 
No. 32, July 6, 1949. dome 


pany 
thori 

JT EBRASKA—Payroll Deductions for lines 
Insurance Premiums—Sufficiency of 
Notice.—The Attorney General was asked 
to advise whether forms of notice used by whicl 
employees of the Department of Roads and have 
Irrigation, requesting deduction from sal- tion 
aries to pay insurance premiums, were sufii- 
cient notice to authorize the 
to make the deductions. 


becat 


ance 


other 
Department a cas 
Section 2 of | 

54 requires that “The order or any revoca- 
tion thereof shall be executed and acknowl- 
edged in the same manner that conveyances 
of real estate are required to be signed and 
acknowledged by the laws of this state, 
and where the employee is a married person, 
the order shall be executed and acknowl- 
edged by both husband and wife.” Under 
this statute, it is that the as- 


empl »\ ee al 


broa 
casi 
pany 
ance, 


necessary 
signment be signed by the 
acknowledged by him before a notary 
the same manner as conveyances of 
estate, and if such employee is married, lu 
must and 


Also, if the employec 


spouse also sign acknowl 
the assignment. 


revokes such an assignment, he must s 


ind acknowledge such revocation 


1° f 
his wit 


same manner, and if he is married, 
must also sign and acknowledge the revoca 
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The language of L. B. 54 makes it 
mandatory that the Department of Roads 
and Irrigation recognize and honor these 
assignments of salary, when properly exe- 
cuted —Opinion of the Nebraska Aliltorney 
General, August 17, 1949. 


er ene Underwrit- 
ing—Necessity for Amending Charter. 
—In the past the legislature has adhered 
strictly to a policy of keeping separate the 
three classes of insurance (life, casualty 
and fire insurance) so that a fire insurance 
company could not write casualty insur- 
ance, nor could a casualty insurance com- 
pany write fire insurance. In enacting Act 


No. 132, approved April 20, 1949, the legis- 
lature broke down the distinction between 


fire insurance and casualty insurance com- 
panies to the extent of permitting cither 
class to transact any kinds of insurance 
permissible for the other class. The Attor- 
ney General was asked whether it was nec- 
essary for insurance companies to amend 
their charters before they were authorized 
to transact a different class of insurance 
or whether the new law would be con- 
strued as a direct amendment to the charter. 

The Attorney General pointed out that 
it was unlikely that the charter of any 
domestic fire or casualty insurance com- 
pany would be sufficiently broad to au- 
thorize the company to write the multiple 
lines of insurance permitted by Act No. 132 
because any charter powers to write insur- 
ance of a class different from the class for 
which the company was incorporated would 
have been beyond the scope of the corpora- 
tion laws of the Commonwealth. On the 
other hand, it would not be unusual for 
a casualty company to possess charter powers 
broad enough to write all thirteen fields of 
casualty coverage, even though the com- 
pany transacts only a few kinds of insur- 
ance. In such a case, it would be neces- 
sary to amend the charter of the casualty 
company only if it wished to transact fire 
insurance. 

The new law does not automatically 
amend the charters of fire or casualty com- 
panies so as to change their class of busi 
ness. The proper procedure is found in 
Section 322 of the Insurance Company Law 
of 1921, 40 P. S., Section 445, which makes 
approval by the shareholders a prerequisite 
to a fundamental change in a corporate 
charter, The Attorney General further ad- 
vised that a domestic mutual fire or cas 
ualty company seeking to write any new 
kinds of insurance pursuant to the au- 
thority of the new law must meet the 


Attorneys General 


minimum financial requirements as set forth 
in Section 206 (e) of the Insurance Com- 
pany Law of 1921, as amended.—Opinion 
of the Pennsylvania Attorney General, July 
29, 1949. 


Mutual Insurance Company—Power to 
Become Mutual Life Company.—The At- 
torney General was requested to rule whether 
a Pennsylvania insurance company incor- 
porated as a mutual insurance company 
other than a mutual life company, which 
is engaged in writing health and accident 
insurance, may amend its charter so as to 
become a mutual life company. Under 
Section 322 of the Insurance Company Law 
of May 17, 1921, P. L. 682, 40 P. S., Section 
145, any stock or mutual insurance com- 
pany may procure an amendment to its 
charter for the purpose of changing its 
name, changing the location of its principal 
office or place of conducting its business, 
increasing or diminishing the par value ol 
the shares of its capital stock, if any, “or 
changing its purpose or purposes, or for 
any other purpose, by calling a_ special 
meeting of the stockholders or members.” 
Approval of the amendment by a _ two- 
thirds vote of the stockholders or members 
is required. 

Section 202 of the Insurance Company 
Law, 40 P. S., Section 382, in setting forth 
the purposes for which companies may be 
incorporated, carefully distinguishes the 
purposes for each class. Paragraph (d) 
authorizes mutual insurance companies of 
any kind other than life insurance com- 
panies to transact only such kind of insur- 
ance “as may be transacted by a stock 
company writing the same kinds of insur- 
ance.” The classes of insurance companies 
are mutually exclusive, and only one class 
of company can write a given type of in- 
surance. The outstanding exception to this 
rule is in the field of health and accident 
insurance, which is common to both life 
insurance and casualty insurance compa- 
The distinction between the life class 
and the casualty class of insurance com 
panies is carefully preserved in other parts 
of the statute. There are different financial 
and reserve requirements 

The Attorney General concluded that 
the language of Section 322 authorizing an 


nies. 


insurance company to change its purpose 
is not broad enough to permit the com- 
pany to change its class and that the lan- 
cuage “for any other purpose” should be 
limited in its construction to changes of 
the types thereinbefore enumerated.—Opin 
ion of the Pennsylvania Attorney General 
July 5, 1949. 
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debtor-creditor relationship arose as soon as 
the insured’s liability had been established 
and, hence, the fund could be reached by 
garnishment or similar process at the in- 
stance of the injured claimant. 

(4) That in such proceedings the “no ac- 
tion” clause found in most policies providing 
that no action might be brought thereon ex- 
cept by the insured for loss actually ad- 
judged and paid, was held in most jurisdictions 
to render the policy one of indemnity and, 
hence, not reachable by garnishment pro- 
ceedings against the insurer. 

(5) That the uncertainty of the protection 
thus afforded by the insurance policy led to 
the adoption in most states of remedial stat- 
utes which, in varying language and by 
various approaches to the problem, gener- 
ally prohibit the issuance of a liability policy 
which does not provide that the insolvency 
of the insured shall not release the insurer, 
and that the injured claimant may, under 
the conditions prescribed by the statute pro- 
ceed directly against the insurer to collect 
the amount of his judgment or claim against 
the insured, up to the limits, and within the 
terms of the policy. " 

(6) That such statutes constitute a con- 
stitutional exercise of the state’s police power 
over the business of writing insurance; must 
be considered as incorporated into every in- 
surance contract written pursuant thereto, 
rendering invalid any provision of the con- 
tract in conflict therewith; and, while not 
usually worded so as to vest in the injured 
claimant any greater rights against the in- 
surer than are possessed by the insured, are 
generally so construed as to afford to the 
injured claimant the fullest protection of 
the policy. 

(7) That legislative concern for the public 


interest has been further extended to the 


DIRECT ACTIONS AGAINST LIABILITY INSURERS— 
Continued from page 648 


point that, by statute, the carrying of lia- 
bility insurance is compulsory on the part 
of certain classes of motor vehicle operators, 
and under such statutes, the insurance js 
held to be carried for the benefit of the 
public as much as for that of the insured, 
making the insurer amenable to joinder in 
the initial suit against the insured to estab- 
lish his liability. 

(8) That in at least one state (Louisiana) 
the legislature has short-circuited all inter- 
mediate procedure and has provided a statu- 
tory right of direct action against the insurer 
(either in conjunction with the insured or 
alone) based on the cause of action in tort 
against the insured. 

It seems to this writer that the current 
jurisprudence in respect to liability insur- 
ance mirrors the lay viewpoint, mentioned 
at the beginning of this paper, that the 
obligation assumed by the liability insurer 
is in the nature of a direct financial asset 
of the insured—a fund. which should be 


made readily available to the injured claim- 


ant to reimburse him for the damages which 
he may have sustained; that the lawmakers 
have been influenced by this view in their 
adoption of statutes designed to accomplish 
this objective; and that the trend of the 
courts is to construe both the statutes and 
the policy provisions so as to effect the 
greatest possible relief to the injured claimant 

Without expressing criticism or approval 
of this changed philosophy, it is submitted 


that liability insurance has come to be looked 


upon, by the public, by the lawmakers and 
by the courts, not so much as a protection 
to the insured, but as a sort otf voluntary 
social security to which he subscribes for 
the benefit of those who may be injured by 


his fault. [The End] 


“Negligence is not actionable unless it involves the invasion of a 
legally protected interest, the violation of a right. ‘Proof of negligence 
in the air, so to speak, will not do.’ Pollock, Torts, 11th ed., p. 455.” 
—Cardozo, Ch. J. in Palsgraf v. Long Island Railroad Company, 248 


N. Y. 339. 
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Pennsylvania Medical Plan 
Adds Benefits 


In August Commissioner Malone of Penn- 
sylvania approved a request of the Medical 
Service Association of Pennsylvania to pro- 
vide additional benefits for their more than 
one-half million Blue Shield subscribers. 
The request was the result of legislation 
sponsored by the Pennsylvania Insurance 
Department and passed at the recent ses- 
sion of the legislature. Prior to that time 
Blue Shield could provide only 
rendered by doctors of medicine. 


services 
The ad- 
ditional benefits which have been approved 
are surgical, obstetrical, and 
services provided by doctors of osteopathy 
participating with the Blue Shield Plan, and 
dental services requiring a surgical opera- 
tion in a hospital for treatment of a disease 
or injury, which services are provided by a 
doctor of dental surgery who is a hospital 
staff member Plan. 
Dental services will not include the extrac- 


osteopathic 


participating in the 


tion ‘ care of teeth, although the extrac- 
tion of an impacted tooth is included. The 
additional services will be provided with- 
out an increase in rates. 


New York Television Ruling 
Interpreted 


Some time ago several of the leading 
manufacturers of television sets inquired 
of the New York Insurance Department 
as whether or not television 
contracts proposed to be 


service 
used by them 
violated the provisions of the New York 
Insurance Law. A majority of the con- 
tracts submitted by manufacturers indi- 
cated that the companies either directly or 
through subsidiary corporations, or dealers, 

ised, upon the sale of a television re- 
ceiver, to install and keep it in repair for a 


News .. Articles . . Books 


specified period of time. A charge, in addi- 
tion to the sale price of the set, was pro- 
posed to be made for such installation and 
service. The contracts also provided for 
renewals thereof to keep the sets in repair. 
Under the original contract, as well as 
renewal agreements, replacement of parts 
was included in the “service charge.” In 
all instances, the contracts were limited to 
keeping the receiver in proper operating con- 
dition in the event of failure solely from 
normal use without external 
cause, such as fire. 


intervening 


From inquiries made of the Department 
since the publication of the Attorney Gen- 
eral’s opinion, it appeared that persons and 
firms engaged in servicing television sets 
were of the belief that all forms of service 
contracts are now in violation of the in- 
surance law and hence illegal. In order to 
correct this impression, the Department 
has issued its interpretation of the opinion 
as follows: 

1. Upon the sale of a television receiver, 
the manufacturer, including a wholly owned 
subsidiary corporation, may for a separate 
consideration enter into a contract with 
the public whereby it agrees, for a stipu- 
lated time, to maintain the i 
workable order and to replace parts. 

2. A dealer who sells a television receiver 
may do likewise. 


receiver in 


3. Service contracts connected with the 
sale of a receiver must be limited to keep- 
ing it in proper operating condition (in- 
cluding replacement parts) because of failure 
arising from normal use without interven- 
ing external cause, as, for example, fire. 

4. Neither a manufacturer (including a 
wholly owned subsidiary corporation) nor 
a dealer may renew such a contract. 

5. A service organization which is neither 
the manufacturer nor the dealer of a televi- 
sion set may not make such a contract. 
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6. Under the opinion of the Attorney 
General, all service contracts or renewals 
thereof made by service organizations, and 
renewal service contracts of manufacturers 
and dealers, are not automatically viola- 
tive of the insurance law and illegal. The 
question therefore arises as to what forms 
of such contracts are valid. The Insur- 
ance Department inform the 
public that any service contract or renewal 
thereof made by a service organization, and 
a renewal service contract made by a manu- 
facturer or dealer, pursuant to which a 
service organization, manufacturer or dealer 
agrees for a fixed fee or charge to make 
one or more specified inspections and place 
a television receiver in good working order, 
and to make such further inspections or 
repairs which may be required during the 
term of the contract, will be construed to 
be valid. Such a contract may not include 
replacement of parts, shall be limited to 
repairs necessitated by normal use and must 
exclude repairs necessitated by external 
causes. 


desires to 


The Department further calls attention 
to the fact that the aforementioned rules 
regarding the legality or illegality of tele- 
vision service contracts will be applied in 
passing upon the service contracts affect- 
ing other appliances, machines, equipment 
or devices whether used in places of busi- 
ness or in residences. 

It should be kept in mind that this De- 
partment is concerned only with determin- 
ing the question of whether or not a given 
agreement is violative of the insurance laws 
of the State of New York. The Depart- 
ment cannot, and does not, pass upon any 
other aspects thereof. 


State Regulation 
of Mail Transactions 


One of the matters coming before the 
United States Supreme Court in its Octo- 
ber Term, 1949, involves the sale by mail 
to residents of Virginia of membership cer- 
tilicates in a nonprofit association of Omaha, 
Nebraska, providing health insurance pro- 
tection in the form of sickness benefit pay- 


nents 


Direct mail contact is made with 


prospects recommended by pre sent mem- 
bers of the [ 


association. Upon receipt of 


applications and their acceptance by the 
association, membership certificates are for- 
warded to the applicants subject to their 


approval 
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Since it did not have a permit to s 
securities in Virginia, the association was 
enjoined from making such safes by th 
State Corporation Commission. The as 
sociation appealed from a cease and desist 
order, challenging the jurisdiction of th 
state on the ground that the associatior 
conducted no activities in Vir- 
ginia, but transacted its entire business 
outside the state and through the mails 
The Virginia Supreme Court of Appeals 
held that the activities of the old members 
in soliciting new applicants in Virginia, 
supplemented by the activities of the as 
sociation in making investigations with rx 
spect to the validity of claims arising withi 
the state, gave the Corporation Commis- 
sion jurisdiction, (Travelers Health Asso 
ciation v. Commonwealth of Virginia, 13 
CCH Lire Cases 609. A digest of this 
opinion appeared in the March, 1949 issue oi 
THE INSURANCE LAW JOURNAL, at page 229.) 


business 


ARTICLES 


“The Insurance Department.” J. Thor 
Wanless. University of Ilionis Law Forum 
College of Law, University of Illinois, 
Urbana, Illinois. Summer, 1949, 


In this article, Mr. Wanless, Deputy Di- 
rector in the Illinois Department of Insur 
ance and member of the executive committee 
of the Insurance Section of the Illinois 
State Bar Association and of the Insurance 
Section of the American Bar Association, 
traces the history of the Illinois Insurance 
Department, summarizes the Illinois Insur 
ance Code and the duties and powers 
the Director of Insurance, and explains the 
relation of the Department to the Bar 


“The Effective Date of the Contract.” 
Robert L. Hogg. Journal of the American 
Soctety of Chartered Life Underwriters, 3924 
Walnut Street, Philadelphia 4, Pennsylvama 
September, 1949, 


e€act 


insurer and 


Fixing the 
status of 


moment when 
insured comes int 
being is a complicated matter in lif 
surance. Mr. Hogg, Executive Vice Pres! 
dent and General Counsel for the America 
Life Convention, presents some auth 
tive information on the subject. 


BOOKS 


Motor Insurance 


Shawceross on the Law of Motor Insw 
Shawcross and Michael Lee. 
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& Company, Ltd., London, England. Sec- 


y 
5 
2 


md edition, 1949, 752 pages, 75s. net. 


When this book appeared in 1935, it was 
the first manual to deal with the subject 
of motor insurance law in the light of 
the innovations effected by the Road 
Traffic Acts of 1930 and 1934, and the 
Third Parties (Rights Against Insurers) 
\ct of 1930. Since that date a substantial 
amount of case law and statute law has come 
into being. The index of cases shows an in- 
crease of more than twenty pages, most of 
which are taken up with cases since 1934, 
ind the statutes have added two pages. 


The volume has a dual objective: to 
provide a book which will meet the needs 
both of the legal practitioner and of thx 
business man engaged in motor vehicle in- 
surance work. The introductory sections 
m the general principles of contract law 
seven pages) and arbitration law (seven 
pages) are too brief to be of any real value 
The succeeding chapter on negligence, which 
has been substantially expanded, is much 
better. A chapter of moderate length on 
the general principles of motor insurance law 
is lucidly and competently written and should 
be helpful to insuranee men. The follow- 
ing chapters which deal at length with 
the Road Traffic Acts and Third Parties 
\ct, which fundamentally altered some of 
the most important rules of motor vehicle 
insurance, are of great value both to lawyers 
and business men, as are four excellent 
chapters on the making and operation of 
contracts of motor vehicle insurance. 


The compulsory insurance provisions in- 
troduced by the legislation referred to, 
though progressive in character, were much 
criticised both by those who objected to 
what they regarded as unfair burdens placed 
on the insurance companies and by those 
who disliked the numerous loopholes which 
were left for insurance companies to escape 
lability to third parties injured by the 
negligent driving of their assureds. In 1936 
a Departmental Committee was appointed 
hy the Board of Trade. It reported that 
protection to third parties afforded by the 
Road Traffic Acts was inadequate and made 
remedial proposals which but for the out- 
break of war in 1939 would presumably 
have been given legislative effect. In the 
meantime, the insurers stepped in voluntarily 
and established a Motor Insurers’ Bureau 
Which will ensure that no person injured 

i motor accident through the negligence 


of the driver will fail to obtain compensa- 
tion, either because such driver is not 
covered by insurance or because his policy 
can, for one reason or another, be avoided. 
There is one important exception—the volun- 
tary passenger who is not covered by these 
arrangements and who, unless and until they 
are altered, must be content with his rights 
under the statutes. This arrangement be- 
tween the insurance interests and_ the 
government, though not binding in law, 
will be so in fact and is in the nature of 
private legislation. Its history is traced 
in the present volume and its details are 
set out in a new chapter which is of great 
interest. 


The unnecessary chapter on certificates 
in marine insurance has been dropped, and 
the treatment of the Road Traffic Act has 
been improved by cutting and restatement. 
A long series of appendices, largely con- 
cerned with the changes in the law likely 
to result from the work of the Law Re- 
vision Committee which was very active at 
the time the first edition appeared, has been 
eliminated. The result of this editing has 
produced a greatly improved treatise which 
will undoubtedly be in demand among both 
lawyers and insurance men. 


Primer for New Workers 


Introduction to an Insurance Office. Gladys 
C. Main and Mary E. Williams. Northwest 
Agency Bulletin, 668 Dexter Horton Build 
ing, Seattle 4, Washington. 1949. 28 
pages. $1. 


Designed as a primer for new workers 
in a property and casualty insurance office, 
this booklet contains a glossary of insur- 
ance terms, explains the routine of a fire 
and casualty office, presents the general 
structure of operations as between com- 
panies, agents, brokers, general agents, spe 
cial agents, adjusters and the various bu- 
reaus and company organizations. It also 
outlines the relationship between each seg- 
ment of the property and casualty business. 
Compiled and edited by Gladys Main, presi 
dent of the National Association of Insur- 
ance Women, and Mary E. Williams, past 
president of the San Diego Insurance Wom- 
en’s Association, the booklet was prepared 
with the objective of acquainting a new em- 
ployee with the basic methods of operation, 
and also to conserve the time of more ex- 
perienced employees. 
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132 N. J. L. 124, 39 Atl. (2d) 115; West v. 
Underwood [11 CCH NEGLIGENCE CASES 
913], 132 N. J. L. 325, 40 Atl. (2d) 610. 
See also Cooley on Torts, Volume 2, Sec- 
tion 1388.) 


\ plaintiff, the patient, must sustain the 
ultimate burden of proof of establishing by 
a preponderance of the evidence that the 
doctor failed to fulfill the required criterion 
of knowledge and skill; and, further, that 
the doctor deviated and was deficient in his 
treatments and did not use the standard and 
usual treatments followed by the other mem- 
bers of his profession. 


DOCTOR is not a guarantor of the good 
effects of only under- 


takes to do what can ordinarily be done 


his treatments; he 


under similar circumstances (/:/y v. Wilbur, 
supra; Smith v. Corrigan, supra) unless 
there is an express contract of cure. A 


patient-plaintiff must prove by expert testi- 
mony that the defendant-doctor failed to 
use the requisite degree of professional skill 
demanded of the doctor. The expert testi- 
required must be by those qualified 
by their own knowledge and experience in 
the same 


mony 


know and _ state 
whether in the given circumstances the doctor 
had tailed to exercise the 


profession te 


degree of knowl- 
edge and skill demanded of him. Res ipsa 
loguitur has no application. Ags was said in 
Grimaldi v. Zeglio, 3 N. J. Misc. 669, 129 
Atl. 475: 


A case of malpractice cannot be proven 


by the testimony of a few physicians or 
surgeons that they would have used some 
other treatment than the one used in the 


absence of testimony from which it can be 


inferred that the defendant failed to give the 


case the skill and care ordinarily 


. 1 
possessec 


and exercised by others in the profession.” 


The court also pointedly stated: 


“To permit a jury to upon the 
question of malpractice because testimony 
is given by physicians that they would 
have used a different treatment from the 
one prescribed or tollowed would be to 
make a physician or surgeon a guarantor 
of the success of his treatment in every 
case. If he fails to restore his patient, 
he must face a lawsuit with its accom- 
panying annoyances and expenses. If the 
plaintiff's position be sound, a jury must 
pass upon the question whether the treat- 
ment Was correct or not. As the plaintiff 
did not respond to the treatment given 
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pass 
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and his arm become restored to its con- 
dition prior to the fracture, it could be 
expected that a jury would reach the con- 
clusion that some other treatment should 
have been applied. The result would be 
to return a verdict for the plaintiff, not- 
withstanding the same infection might have 
followed the other kind of treatment. If 
such were the law, there would be few 
physicians and surgeons who would un- 
dertake to treat a case. For every failure 
to effect a cure would lay the basis for 
a lawsuit.” 


This epitomizes the law admirably and suc- 
cinctly and shows the true basis for a motion 
for a dismissal at the end of the plaintiff's case 


The task of the patient-plaintiff is not 
fulfilled and he cannot rest upon his laurels 
even if he does perchance meet the required 
quantum and quality of proof of negligence 
on the part of the doctor-defendant. He 
cannot then sit back and merely wait for the 
jury to reduce to 
damages. In 


dollars and cents his 
order to support an action, 
there must be not only the negligent 
but also a consequential injury which is the 
gravamen of the charge. (Ochs v. Publi 
Service Railway Company, 81 N. J. L. 661, 
80 Atl. 495; Maher v. Magnus, 99 N. J. L. 
514, 123 Atl. 868; Wilsey v. West Jersey, 
44 N. J. L. 247; Migliaccio v. Public Service 
Railway Company, 101 N. J. L. 496, 130 Atl 
9, aff'd 102 N. J. L. 442, 132 Atl. 923.) 
. patient-plaintiff must show that his 
misfortunes originated from the treat 
ments by the doctor-defendant, not from th 
natural results of his physical and vascul 
condition. The old plaguing necessity 01 
proximate cause and probable causal rela 
tionship comes into play as a sine qua non 
and is often an 
block 
patient’s 
vascular 


stumbling 
shown that the 
condition — internal, orthopedic, 
and even mental—was the 
pendent and sole cause. 


insurmountable 
Usually it can be 


inde- 


} 


A malpractice case truly points up the 
prime necessity that a lawyer have a smat- 
tering of acquaintance with medico-legal 
problems and a familiarity with medicine 
The day is past when a lawyer can confine 
himself to the dry principles of law; he 
must broaden his horizon to take in medi- 
cine, dentistry, accountancy and all protes- 
sional fields with which he can possibly have 
contact. A little knowledge may be dat 
ous, but it is helpful in assaying the \ 
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School districts The school board 
of any Illinois school district 
discretion, provide medical or hospital serv- 

both, through accident and health 
insurance On a group or individual basis, or 
through nonprofit hospital service corpora- 
tions or medical service plan corporations 
or both, for pupils of the district injured 
while participating in any athletic activity 
under the jurisdiction of or 
controlled by the district or the authorities. 
The cost of the insurance when paid from 
the funds of the district is to be paid 
from moneys derived from athletic activities, 
and the insurance may be purchased only 
from companies authorized to do business 
in Illinois. (H. B. 930, approved August 
2, 1949.) 


may, in its 


ice, or 


spons¢ red or 


Taxation Every Connecticut in- 
company must pay annually a tax 
upon its receipts and dividends. The fol- 
lowing deductions are allowable: (1) All 


surance 


interest and dividends from obligations of 
government and stock of any 


instrumentality, the 


the federal 
federal 
hich are exempt from state taxation under 

federal constitution; (2) interest from 
political 
subdivisions, which obligations are exempt 


obligations of the state and its 


from taxation under the general statutes or 
by special acts; (3) all dividends received 
mpanies; 

at proportion of dividends received 
m stock of any domestic insurance hold- 
which the 
from 


insurance companies bears to the 


stock of other domestic c 


‘ompany, income of such 
Iding company 


he stock ot! 


domestic 
total in- 
terest and dividend income from stock of 
domestic 


companies; (5) as to each life 

insurance department and life insurance com- 

par for the tax pavable in 1945, 

eight per cent of the remainder of the 
income of each life 


st and dividend 
rance department and life insurance com 


seventy- 


imsurance and 
business; for the tax payable in 
1947, eighty per cent of such remainder; for 
tl t 1948 and 


( 
per cent of the remainder. 


pany arising from its life 


annuity 


thereafter, 
After 


deductions have been made, the re- 


ix payable in 


tv-on¢ 


ing interest and dividend income is 
to a six per cent tax for the tax 
| 


payable in 1947; five and one-half per cent 


lor thy 


tax payable in 1948; five and one- 


quarter per cent for the tax payable in 


1949; five per cent for the tax payable in 


State Legislation 


securities of 


STATE LEGISLATION—Continued from page 630 


1950; and four and one-half per cent for 
the tax payable in 1951 and_ thereafter. 
(S. B. 526, approved July 26, 1949.) 


Teachers Each Connecticut board 
of education shall protect and save harmless 
any member of the board or any teacher 
or other employee or any member of its 
supervisory or administrative staff from 
financial loss and expense arising out of 
any claim, demand, suit or judgment by 
alleged negligence resulting in 
accidental bodily injury to or death of any 
person within or without the school build- 
ing, provided that the teacher, member or 


reason of 


employee was acting in the discharge of 
his duties within the scope of his employ- 
ment at the time of the accident. (S. B. 
166, approved July 13 1949.) 


Transportation of pupils . . . Any 
Illinois school district which provides trans- 
portation for pupils may insure against any 
liability of the district, its agents 
or employees, resulting from or incident to 


loss or 


the ownership, maintenance or use of any 
school bus. Every policy for such coverage 
issued to a shall provide, 
or be endorsed to provide, that the com- 
pany issuing the policy waives any right 
to refuse payment or to deny liability there- 
under within the limits of the policy by 
nonliability of the insured 
district for the wrongful or 


school district 


reason of the 
school negli- 
gent acts of its agents and employees and 
its immunity from suit as an agency of 
the state performing governmental functions. 


(H. B. 909, approved August 11, 1949.) 


Unauthorized insurers Ohio has 
prohibited the sale of life and accident and 
health insurance in unauthorized companies. 
(H. B. 625, approved July 25, 1949.) 


Unclaimed life insurance funds 
Connecticut has enacted unclaimed life in- 
surance funds which 
“unclaimed funds” 


legislation, defines 
as all moneys held and 
owing by any life insurance company which 
have remained unclaimed and unpaid for 
seven years or more after it is established 
from the records of such company that 
such moneys became due and payable under 
any life or endowment policy or annuity con- 
tract which has matured or terminated. A 
life policy not matured by actual proof of the 
prior death of the insured shall be deemed 


to be matured and the proceeds deemed to 
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be “due and payable” if the policy is in 
force when the insured has attained the 
limiting age under the mortality table on 
which the reserve is based. (S. B. 743, ap- 
proved July 26, 1949.) 


Wrongful death A Connecticut 
administrator or executor may recover for 
injuries resulting in death damages not to 
exceed $20,000 plus the costs of reasonably 
necessary medical, hospital and nursing serv- 
ices and funeral expenses, provided that suit 
is brought within one year from the act 


widow and next of kin and is to be distrib. 
uted in the proportion provided by law 
Where the deceased left no widow or next 
of kin, the damages inure to the exclusiy 
benefit of the following persons or any on 
or more of them: (a) to the person furnish- 
ing hospitalization or hospital services ‘i 
connection with the last illness or injury, 
not exceeding $450; (b) to the person or 
persons furnishing medical or surgical sery 
ices in connection with the last illness or 
injury, not exceeding $450; (c) to the per- 


















complained of. (S. B. 864, approved July 


Illinois wrongful death act permits a maxi- 
mum recovery of $15,000. The amount recov- 












1949.) An amendment to the Pemses of administering the estate 


cluding a reasonable attorney’s fee. (H 


is to be for the exclusive benefit of the 566, approved July 28, 1949.) 


GENERAL REVISION OF PENNSYLVANIA FIRE RATES 


It was recently announced by Insurance Commissioner Malone that, effective 
October 1, 1949, there would be a general revision of fire insurance rates covering 
all classes of fire insurance risks in Pennsylvania. The new rates, it is said, show 
a marked downward trend and, based upon the premium volume for the last five 
years, indicate a net saving to policyholders of $20,095,000, projected over the 
five-year period. While it is only natural that there would be increases in certain 
classes as well as reductions in others, the over-all picture indicates an averag 
reduction amounting to seven per cent. 


Commissioner Malone emphasized the fact that while the present rate revision 
has developed in the course of a general review of fire insurance rates which he 
ordered on May 23, 1949, the general rate review has not been completed and will 
continue. He stated that as additional statistical data becomes available in his 
general rate review, he will consider further rate revisions. He nevertheless is of 
the impression that the evidence thus far adduced, in addition to the findings at the 
hearings on his approval of certain rate reductions for the Insurance Company of 
North America, was so conclusive that this rate reduction should be made now, 
pending the completion of the study. 


The largest saving in the new rates falls to the owners of residential prop- 
erties outside the City of Philadelphia. The reason for this exception is the fact 
that for years Philadelphia has enjoyed the lowest rate in the state on residential 
properties. Farm rates were similarly allowed to remain as before. In announcing 
the new rates Mr. Malone said: 

“Tt is realized that the new schedule of rates is not perfect in every detail. 
The process of making fire insurance rates has not and cannot be reduced to an 
exact science because of the many unforeseeable hazards involved. It is, however, 
the desire of the Pennsylvania Insurance Department to make certain that the 
people of this State get adequate insurance protection at a cost that is fair to the 
policyholder and which affords a reasonable profit to the companies engaged in 
this hazardous business.” 
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'§ ~=What the Courts Are Doing 





Selected Decisions from All Jurisdictions Involving Negligence (page 687), 
Life, Health and Accident Insurance Contracts (page 693), 
Automobile Policies (page 696), and Fire and 


Casualty Contracts (page 701), as Reported 
by CCH INSURANCE LAW REPORTS 





NEGLIGENCE 


Power Company’s Liability— 
Broken Wire 


Plaintiff's decedent was electrocuted while 
attempting to move a broken wire which had 
started a fire near his chicken house. De- 
fendant power company did not provide a 
ground-detecting device as required by stat- 
ute. When the decedent discovered the 
broken line, efforts were made to notify de- 
fendant, but without success. He threw two 
buckets of water on the fire, but it was not 
extinguished. He then picked up a 2” x 4” 
timber about six feet long and attempted to 
move the broken wire which had come in 
contact with a wire fence. The wire was 
emitting sparks and was in active motion. 
While attempting to move the end of the 
wire, he either came in contact with it or in 
such close proximity to it that an arc was 
formed, death. Judgment for 
reversed and the cause re- 
manded since the trial court erred in giving 
an instruction based on the presumption that 
lecedent had used due care. Whether 
the decedent’s attempt to protect his prop- 
erty amounted to negligence on his part, con- 
tributing to and proximately causing his 


causing his 
plaintiff was 


the ¢ 


The in- 
struction was prejudicial in that it gave the 
jury the opportunity to find that the decedent 
Was not guilty of contributory negligence. 


death, was a question for the jury. 


lhe dissenting judge was of the opinion that 


the decedent was guilty of contributory 


Negligence 


negligence as a matter of law, holding that 
one who approaches a live electric wire does 
so at his own risk, regardless of the instru- 
ments he may use to protect himself.—Heber, 
Admx. v. Puget Sound Power & Light Com- 


pany. Washington Supreme Court, Depart- 
ment Two. July 22, 1949. 17 CCH Nectr- 
GENCE CAsEs 223. 


Sheriff's Liability— 
Property Damaged by Mob Riot 


Plaintiffs sought recovery for damage al- 
legedly caused their property by defendant 
sheriff’s failure to carry out his duties to 
suppress a riotous mob. The sheriff is the 
conservator of the public peace and not lia- 
ble for any injury to the person or property 
of an individual occasioned from riotous as- 
sembly or mob unless made so by Constitu- 
tion or statute. It was not until 1947, almost 
a year after plaintiffs’ claimed cause of action 
arose, that the legislature of the State of 
Montana finally passed a law as to the civil 
liability of a sheriff. Judgment for defend- 
ants was aflirmed.—Annala et ux. v. McLeod 
et al. Montana Supreme Court. May 31, 
1949. 17 CCH NEGLIGENCE Cases 100, 





Manufacturer's Liability—Skin 
Allergy from Cold Wave Solution 


Plaintiff visited a beauty shop and asked 
the operator for a “Helene Curtis” cold 
wave. Some of the solution came in contact 
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NEGLIGENCE 


A A AL RR I TT A TS TAT TCT LT AEE SSN EN ERIN on 


with her forehead, the side of her face, and 
some splashed on her arm. Three days later 
plaintiff had a severe dermatitis or inflamma- 
tion of the skin involving her face, neck, 
ears and shoulders with spots beginning to 
appear on other parts of her body. She was 
treated by a physician who testified that he 
was of the opinion that the case had a par- 
tially allergic background; that plaintiff had 
been vaccinated for smallpox a short time 
previous to the development of the skin ir- 
ritation; and that there was a definite pos- 
sibility that the vaccination could have 
increased plaintiff's sensitivity to the solu- 
tion used. The beauty shop owner testified 
that he had used the waving product in his 
shop for approximately four years; that his 
operators administered it about seven times 
a week on an average; that the product was 
used all over the United States and that he 
had experienced no difficulty with it. The 
general rule is that a manufacturer must give 
an appropriate warning of any known dan- 
gers which the user of his product would not 
ordinarily discover. There was no substan- 
tial evidence the defendant had any knowl- 
edge of any dangerous characteristics of his 
product. It was not shown that the solution 
was in fact dangerous or an irritant to the 
skin of any person any more than many cos- 
metics, face powders, cold cream and _ nail 
polish universally used by women. There 
was evidence that had the neutralizer been 
properly applied to the hair rather than on 
the skin, no injury would have resulted. 
Judgment for defendant was affirmed.— 
Briggs v. National Industries, Inc. California 
District Court of Appeal, Fourth District. 
June 22, 1949, 17 CCH Neciicence Cases 206. 


Domestic Servant Injured— 
Owner's Liability 


The sixty-nine-year-old plaintiff was em- 
ployed as a nursemaid and companion for 
two young boys. One evening after the boys 
had taken off their bathing suits on the sec- 
ond floor of the home, plaintiff decided to 
carry the wet suits down the back stairs to 
the first floor. Because the floor level of the 
main section is eight inches higher than the 
floor level of the wings, there is an eight 
inch step at the end of the hall on the second 
floor. Below the steps is a landing, four feet 
square, at the head of the stairway. Plaintiff 
testified that while she was carrying the 
bathing suits in her left hand, she saw the 
staircase railing, but did not see the step or 
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the landing, and before she could take hold 
of the railing with her right hand, she 
stepped into space and fell, tumbling down 
the flight of seven or eight steps io the lower 
landing. The stairway was in no way un- 
usual in construction, nor was there evidence 
of any defective condition. Hence, it did 
not present any unusual danger. Any dan- 
ger incident to the difference in floor levels, 
necessitating the one step, was obvious to 
anyone who looked. Judgment for plaintiff 
was reversed.—Long v. Joestlein. Maryland 
Court of Appeals. Filed May 19, 1949, 17 
CCH NEGLIGENCE CAsEs 154. 


Physician’s Malpractice— 
Injury Following Operation 


Plaintiffs claimed that defendant was guilty 
of malpractice in performing a total hyster- 
ectomy on plaintiff wife. They charged that 
defendant punctured the bladder during the 
operation and failed to repair it. After 
plaintiff was discharged from the hospital, 
she developed symptoms of burning, urging 
and incontinence. Defendant referred her to 
a specialist in urology who found plaintiff's 
bladder inflamed and infected and several 
bladder stones. He found no damage to the 
bladder wall. At the time of a second ex- 
amination he found a vesicovaginal fistula. 
There was no medical evidence relating to 
the nipping of the bladder as a probable 
cause of the burning, urgency and inconti- 
nence suffered by plaintiff or that there was 
any causal connection between the claimed 
nipping and the vesicovaginal fistula which 
was subsequently found by the urologist. 
Judgment for plaintiffs was reversed and en- 
tered for defendant.—Modrsynski et al. v 
Lust. Ohio Court of Appeals, Cuyahog: 
County, Eighth District. July 18, 1949. 1 
CCH NEGLIGENCE Cases 171. 


i 
/ 


Municipality's Liability— 
Child Drowned in Storm Sewer 


When a municipal corporation acts in its 
private capacity for the benefit only of those 
within its corporate limits, and not as an 
arm of the government, it is liable for the 
negligence of its representatives. The con- 
struction, operation and maintenance of a 
storm sewer by a city is not a purely gov- 
ernmental function. Storm sewers, as dis- 
tinguished from sanitary sewers, are usually 
constructed in connection with street im- 
provement, are primarily for the purpose ot 
surface drainage, are not constructed in con- 
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WHAT THE COURTS ARE DOING 


NEGLIGENCE 


LS 


nection with any sanitary undertaking, and 
their construction is not in the performance 
ofa governmental function. Since the storm 
sewer in which plaintiff’s son was drowned 
only incidentally promoted the health and 
sanitary conditions of the city, the mainte- 
nance of the sewer was not such a govern- 
mental function as to relieve the city of 
liability for its negligent operation, construc- 
tion and maintenance, which resulted in the 
boy’s death. Judgment for defendant was re- 
versed.—Dilley et ux. v. City of Houston. 
Texas Supreme Court. June 22, 1949. 17 
CCH NEGLIGENCE CAsEs 165. 


Defective Merry-Go-Round— 
Operator's Notice 


Defendant operated a merry-go-round at 
acarnival. Plaintiff mother put her daughter 
on a white horse on the outside edge of the 
merry-go-round. As her daughter could not 
put her feet in the stirrups, the mother stood 
beside her and held her. After several revo- 
lutions, the merry-go-round suddenly went 
faster, and “the child was being pulled right 
up and out and jerking terribly.” A child 
screamed, then the merry-go-round revolved 
three or four times before stopping. “The 
horse came free at the bottom so that it 
swung out,” and both mother and daughter 
were thrown off the merry-go-round and 
hurt. Although defendant’ kept three or four 
men working on the merry-go-round all the 
time, there was no one at the controls at 
the time of the accident, to shut off the 
power. Defendant had been watching the 
merry-go-round for about ten minutes be- 
fore the accident and was present at the time 
it occurred. About eight minutes earlier a white 
horse on the outside edge had become de- 
tached from its fastenings, the merry-go- 
round had been stopped, and one of the men 
picked up a red pipe and put it in the floor 
to remedy what had happened to the white 
horse. Then the merry-go-round was 
started again. The trial court did not err in 
denving defendant’s motion for a directed 
verdict. A jury would be justified in hold- 
ing the proprietor to a high degree of care 
because of the danger of serious injury to his 
patrons if it should be defective. The fact 
that the merry-go-round went out of order 
while in use warranted the inference that it 
was defective and unsafe.—Jeroma et al. v. 
McNally. Massachusetts Supreme Judicial 
Court. Suffolk. June 6, 1949. 17 CCH 
NEGLIGENCE CasEs 185. 


Negligence 


Oil Company’s Liability— 
Water Wells Destroyed by Blasting 


While operating a seismograph and doing 
exploratory work in locating geological 
structures that might produce oil, defend- 
ant’s agents drilled three test holes, 600 to 
700 feet from plaintiff's water wells. De- 
fendant then discharged three shots of ex- 
plosives in each of the holes, consisting of 
from ten to fifteen pounds of dynamite per 
shot. The sub-surface sands in the vicinity 
of plaintiff's property are fine sands and 
easily shaken and disturbed. Immediately 
after the shots were fired, both of plaintiff's 
wells sanded up and thereafter failed to pro- 
duce water: The reviewing court held that 
proof of the fact that plaintiff’s wells sanded 
up immediately after defendant had set off 
certain charges of explosives was insufficient 
to establish liability under the res ipsa loqui- 
tur doctrine. There was no evidence relating 
to the usual and ordinary course of opera- 
tions in doing exploratory work with a seis- 
mograph in geological structures. There 
must be a standard’shown before a depart- 
ure from that standard may be inferred from 
occurrences which result in damage. Judg- 
ment for plaintiff was reversed and the cause 
remanded for a new trial.—Stanolind Oil and 
Gas Company v. Lambert. Texas Court of 
Civil Appeals, San Antonio. June 15, 1949. 
17 CCH NEGLIGENCE CAsEs 215, 


Trespassing Pigs—Lawn Damaged 


Plaintiffs sought to recover damages for 
injurious acts committed by defendants’ 
trespassing pigs to their lawn and spring. 
Defendant contended that there was no evi- 
dence from which the jury could properly 
find that he had possession of the trespass- 
ing animals which caused the damage and 
that the trial court erred in permitting wit- 
nesses who had never seen the premises 
prior to the damage to testify as to the steps 
necessary to restore the premises to their 
former condition. In fixing the liability for 
damages caused by trespassing animals the 
important element is possession and control. 
While the legal owner usually is the person 
who also has possession and control, where 
the owner places such animals in the posses- 
sion of another, the latter becomes respon- 
sible for the harm done by their intrusion 
upon the land of another during the custodial 
period. Ordinarily, a witness who has never 
seen the premises before the damage occurs 
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is not competent to testify concerning its 
original condition. However, the witness 
did not undertake to describe the original 
condition of the premises, but confined his 
testimony to a statement of what measures 
would be necessary to repair the damages, 
a subject upon which he was competent to 
testify by reason of his experience as a land- 
scape gardener. The testimony of a quali- 
fied witness as to the cost. of materials and 
labor described as necessary to repair the 
damage to plaintiffs’ lawn and spring was 
competent. Judgment for plaintiffs was 
afirmed.—Consylman et al. v. Garrett et al. 
Pennsylvania Superior Court. Filed July 15, 
1949, 17 CCH NEGLIGENCE CASEs 167. 


Airplanes Colliding— 
Wrongful Death 


Plaintiff sought recovery for the wrong- 
ful death of a who 
killed when two airplanes collided on the 
ground at a private!) The 
lower court granted a new trial on the 
ground of the evidence to 
sustain the verdict for defendants. The de- 
cedent was in a single motor plane equipped 
with dual controls so that while the pupil 
Was actually operating it, the decedent could 
have taken over its operation at any 
moment. ‘The decedent made a U-turn and 
started to taxi back to the head of the 
runway just as defendant Brehmer was in- 
tending to take to the air. Brehmer pro- 
ceeded for approximately 570 feet and had 
attained a speed of at least forty miles per 
hour when his plane began to veer toward 
the left in a parabolic arc about 210 feet left 
until it struck the plane operated by the 
decedent. The most probable cause of 
Brehmer’s two-motored plane veering to the 
left was a partial or total failure of power 
in the left motor. The most effective method 
of regaining the proper course would have 
been to equalize the power by throttling 
down the right motor and opening up the 
left. A witness, who was riding with Breh- 
mer, and who was an ced airplane 
mechanic, testfied that at no time did Breh- 
mer pull back the right throttle or push the 
leit throttle The order granting 
plaintiff a trial was affirmed.—Robart, 
etc. v. Brehmer et al. California District 
Court of Appeal, First District, Division 
Two. July 15, 1949. 17 CCH NEGLIGENCi 


CASEs 223, 
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Loading Ramp Mistaken for Road— 
Owner's Liability 


Plaintiff sustained injuries when she fell 
twelve or fifteen feet onto railway tracks 
after mistaking a loading ramp for a public 
road in the darkness. The ramp was un- 
guarded, had no light to warn the public, 
and appearéd more like the public road than 
the public road itself at night because it was 
lighter in color, fresh rock having been 
strewn on it. Where premises adjoining a 
public way are so connected with the public 
way as to indicate a public use, the prop- 
erty owner must use reasonable care to se¢ 
that there is no danger to those who are 
Where probability of 


injury is likely, and when the injury might 


misled into using it. 


have been guarded against, it seems that 
public policy requires that it be prevented 
even at the cost of trenching upon the tradi- 
tional privileges of landowners. Judgment 
of dismissal was reversed and the cause re- 
manded for further proceedings.—Southern v, 
Cowan Stone Company et al. 
July 9, 1949. 
GENCE Cases 221. 


Tennessee Su- 


17 CCH NE«tt- 


preme Court. 


Fallen Wire— 
Power Company's Liability 


Plaintiff’s husband was electrocuted whien 
he came into contact with a 
which had blown down during a storm. 
Plaintiff alleged that the service wires, which 
ran from her home to the pole in the alley 
back of the residence, were under defend- 
ant’s exclusive control and were “old and 
worn out and defective in some manner un- 
known to plaintiff.” On the day of 
accident the rain was falling and the wind 
was blowing. Plaintiff noticed that one ot 
wires had broken and _ fallen 
down and told her husband. The next time 
she looked, her husband was falling or just 
starting to fall backward. The jury was 
warranted in concluding that the evidence 
preponderated against the hypothesis that 
the decedent had intentionally grapsed the 
wire. The position of his hands wet 
the position they would assume if ve saw the 
wind swing the wire toward him. The pre- 
sumption was against any voluntary act ol 
clasping the wire. Judgment for plaintifl 
was afiirmed.—Houston Lighting & Power 
Company v. Taber. Texas Court of Civil Ap- 
peals, Galveston. May 19, 1949, 17 CCH 
NEGLIGENCE CASEs 15/7, 
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WHAT THE COURTS ARE DOING 


NEGLIGENCE 


ET A LT LY LT 


Contribution 
Between Joint Tortfeasors 


Plaintiff recovered a verdict against joint 
tortfeasors for personal injuries sustained as 
a result of a fall on the sidewalk of a build- 
ing owned by Fidelity Trust Company. 
Steam from an exhaust head on a building 
owned by an insurance company had con- 
densed and lodged as ice on the sidewalk of 
the other defendant. Plaintiff issued execu- 
tion against Fidelity alone, and Fidelity paid 
the full amount of the judgment and subse- 
quently entered a rule on the insurance com- 
pany to show cause why the judgment should 
not be marked to its use on the theory that 
the liability of the insurance company was 
primary and that of Fidelity secondary. The 
rule was properly discharged. Fidelity then 
a rule for one-half t 
the judgment. The basis of this appeal was 
whether the discharge of the rule for in- 
demnity was res judicata of a rule for 
‘ontribution between the two parties. The in- 
surance company took the position that the 
jailure of Fidelity to remove the ice from its 


entered the amount of 


sidewalk for approximately forty-five min- 
utes following notice of the dangerous con- 
dition was an intentional violation or an 
unlawful act knowingly done. The court 
ruled that it would be inequitable to hold 
that constructive notice for a period of 
forty-five minutes would be such acquies- 
cence in the continuance of the dangerous 
condition as to bar the insurance company 
from contribution. The order making the 
rule absolute was affirmed.—Diehl v. Fidelity- 
Philadelphia Trust Company. Pennsylvania 
Superior Court. July 15, 1949. 17 CCH 
NEGLIGENCE CASEs 209. 


Child Drowned in Excavation— 
Oil Company's Liability 


\ leak developed in defendant's oil pipe- 
line, and in order to repair it, defendant 
made an excavation eight or ten feet wide, 
twelve to fifteen feet long and eight feet 
leep. The hole filled with water and oil to 
‘depth of eight feet and remained open. 
Plaintiff's four-year-old son was drowned in 
this hole. that there 
Was real and apparent danger that a y 
hild from the neighborhood, in which ther¢ 
were some 2700 children, might 
‘ome upon the pool and fall into it without 


There was evidence 


ung 


suddenly 


Negligence 


discovering it in time to avoid it. The water 
was muddy and by no means as clearly 
within the view of a small child as surface 
water would have ‘been. It was such as 
might prove to be a pitfall for a child ap- 
proaching it from any direction, especially if 
running. The court was of the opinion that 
the condition could reasonably be regarded 
as one which involved an unreasonable risk 
of death or serious bodily harm to children. 
It was a question for the jury whether de- 
fendant met the requirements of ordinary 
care in its precautions to prevent accidents. 
new trial 
was reversed.—Long v. Standard Oil Company 
of California. California District Court of 
Appeal, Second District, Division Three. 


June 16, 1949. 17 CCH NEciicence CAses 191, 


The order granting defendant a 


Restaurant Owner's Liability— 
Waitress Injuring Customer 


Plaintiff had finished lunch in the 
basement grill of defendant’s restaurant and 
was ascending the stairs. A waitress and 
another of defendant’s employees were pre- 


her 


paring to descend the stairs so as to go from 
the lobby floor to the rest room maintained 
by defendant in the basement. The waitress 
and the employee engaged in “horse-play”, 
and the waitress fell down the steps, strik- 
ing plaintiff and violently driving her against 
the iron railing so that she was severely 
injured. The trial court correctly granted a 
nonsuit. The case turned on whether or not 
the employee was acting in furtherance of 
her master’s business and within the scope 
of her employment. The evidence showed 
that the proprietor had no knowledge or 
reason to believe that the employee would 
engage in such conduct. She was on her 
lunch period at the time of the accident and 
could go any place and do anything she 
pleased. While it was true that she was re- 
quired to be neat in appearance, she was 
not required to freshen herself in defend- 
It could not be said that 
she was in the furtherance of her master’s 


ant’s rest room, 


business or within the scope of her employ- 
ment at the time plaintiff was injured. She 
was on the same footing as an invitee, and 
the master was not liable for her conduct. 
Judgment for defendant affirmed.— 
Davidson v. Harris, Inc. f 


Georgia Court of 
Appeals. July 16, 1949. 17 CCH NEGLI- 
GENCE CASEs 195, 


Wwas 


691 





WHAT THE COURTS ARE DOING 


School's Liability— 
Playground Injury 


. 

The six-year-old plaintiff was injured 
when a large wooden box fell on him while 
playing in a school playground on a Sunday 
when the grounds were closed and the gates 
locked. Three high school pupils testified 
that they played on the grounds on Sundays, 
entering through a hole under the fence. 
The principal testified that the hole had been 
filled in many times, but the children re- 
opened it. Under Section 2, Deering’s Gen- 
eral Laws, 1937, a school district is liable 
for injuries resulting from the dangerous or 
defective condition of grounds where the 
governing board of the district had knowl- 
edge or notice of the condition and failed to 
remedy it. There was no evidence as to how 
the accident happened, nor that the box was 
unstable or wobbly in its upright position on 
the playground, or that it had ever fallen 
except when it was pushed over. The doc- 
trine of res ipsa loquitur was not applicable 
Since the evidence was insufficient as a 
matter of law to support a finding that the 
box was in a dangerous condition, judgment 
of nonsuit was aftirmed.—Novack, etc. v. Los 
Angeles School District of Los Angeles County 
et al. California District Court of Appeal, 
Second District, Division Three. June 2, 
1949, 17 CCH NeEcLicENcr CAsEs 120, 


High Tension Wires on Bridge— 
Trespasser Injured 


Plaintiff's nineteen-vear-old decedent climbed 
upon the superstructure of a highway bridg« 
and repeatedly slapped or touched high ten- 
sion wires strung thereon until he was fatally 
injured. The wires were not insulated so as to 
protect any person who touched them from 
the high voltage they carried, but were cov- 
ered with a weather-proofing insulation 
which in some places had worn away until 
the wires were bare. There were no warn- 
ing signs on the bridge advising the general 
public that the wires were dangerous. The 
trial court erred in failing to direct a verdict 
for defendant since the deceased was a tres- 
passer, and his injury resulted from a reck- 
less disregard for his own safety. Defendant 
did not in any way wilfully or wantonly in- 


NEGLIGENCE 


jure him. Judgment for plaintiff was re- 
versed.—City of Kaw City v. Johnson, Admr 
Oklahoma Supreme Court. Filed July 3, 
1949. 17 CCH NEGLIcENcE Cases 216, 


Gas Tank Explosion— 
Defective Tank 


Plaintiff sought a retrial in an action for 
the wrongful death of her husband who was 
killed when a gas tank used for storing liquid 
gas caught fire and exploded, resulting in a 
disaster in which many lives were lost and 
property destroyed. In the first trial the 
basis upon which plaintiff premised her right 
to recover related to testimony, direct or cir- 
cumstantial, from which inferences could be 
drawn that defendants were negligent. In 
the second trial direct testimony was offered 
that the catastrophe was caused by the negli- 

defendants. Since experts and 
engineers, all of whom were competent to 
judge a difficult and doubtful situation, held 
diametrically opposite views as to whether a 
cylindrical or spherical tank was safe, the 
adoption of either course or the failure to 
adopt either course could not be held as a 
matter of law to be a lack of due care or 
negligence. The construction of the tanks 
for the storage of liquid gas was a new ven- 
ture since liquid gas had not previously been 
stored or used for storage prior to the con- 
struction of the spherical tank. A situation 
existed which amounted to pioneering and, 
therefore, no custom or practice could have 
existed in the trade or business. Defendant 
was under no duty to use a better method 
or best method, but only to use due care 
under the circumstances. The jury was 
fairly instructed, and the refusal to permit 
evidence as to the spherical tank being safe 
or better than the cylindrical tank 
proper. In a proceeding so involved it 
would be humanly impossible to administer 
the trial without technical error arising, both 
as to plaintiffs and defendants. Mere tech- 
nical errors which do not affect the substan- 
tial rights of the parties are not sufficient 
set aside an adverse jury verdict. Plaintiff's 
motion for a new trial was refused.—Moran 
Admx. v. Pittsburgh-Des Moines Stee! Com 
pany et al. United States District Court, 
Western District of Pennsylvania. July 29, 
1949. 17 CCH NEeEcLIcENcE Cases 164. 
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WHAT THE COURTS ARE DOING 


LIFE, HEALTH — ACCIDENT 


\IFE—Selected Decisions from All Jurisdictions Involving the Construction 
of Life, Health and Accident Insurance Contracts as reported 


by CCH LIFE INSURANCE REPORTS 


Death in Army Plane— 
Civilian Status 


The insured, who was attached to the 
Navy in a civilian status, was killed when 
the Army plane in which he was traveling 
struck the side of a mountain. The in- 
surer refused to pay the face amount of a 
life insurance policy on the ground that it 
contained both aviation and war exclusion 
clauses limiting liability if the insured died 
as a result of war or as a result of riding 
in an aircraft, other than as a fare-paying 
passenger of a commercial airline and flying 
on a regularly scheduled route. The in- 
surer’s motion for summary judgment was 
denied, the court holding that the insured 
did not die as an immediate result of 
enemy action and that while the flight was 
a “special” one, the fact would not pre- 
clude a jury from concluding that it was a 
“regularly scheduled route.”—Grimes et al. 

New York Life Insurance Company. 
United States District Court, Eastern Dis- 
trict of Pennsylvania. July 7, 1949. 13 
CCH Lire Cases 1009, 


Heart Condition— 
Concealment or Innocence? 


The insured died on May 19, 1946, from 
congestive heart failure with rheumatic 
heart disease as an associated cause. The 
insurer denied liability under a life insur- 
ance policy, contending that at the time 
the policy was issued on March 1, 1946, the 
insured was not in good health and mis- 
represented this fact in the application. 
Specifically, it charged that plaintiff had a 
heart disease, which had been disclosed to 
him upon his separation from the military 
service. The insured was examined on be- 
half of defendant by a doctor who heard 
a heart murmur, but nevertheless passed 
the applicant. The doctor testified that 
he heard no heart murmur which he thought 
was pathological or otherwise he would 
have reported it to the company. The 
insured had let his $10,000 National Service 
Life Insurance lapse in order to take out 
a $3,000 policy with defendant. This was 
Scarcely consistent with the theory that 


Life, Health—Accident 


the insured deceived defendant in order to 
obtain the policy. Judgment for plaintiff 
was affirmed.—Jacobs v. Metropolitan Life 
Insurance Company. Illinois Appellate 
Court, Second District. July 7, 1949. 13 
CCH Lire Cases 991. 


Wife v. Beneficiary— 
Community Property 


The wife sought to recover 
one half the proceeds of a life insurance 
policy in which her husband’s mother was 
named beneficiary. Plaintiff claimed that 
all premiums were paid from community 
funds. The mother contended that the 
insured’s domicile was in Pennsylvania, where 
the community property laws did not ap- 
ply, and that, therefore, the distribution 
of one half the proceeds of the policy to 
the wife was erroneous. After he graduated 
from the Naval Academy at Annapolis, he 
never lived in Pennsylvania, and although 
he visited there occasionally, there was no 
evidence that he considered it as the domi- 
cile for his wife, himself and child at any 
time after his marriage. Prior to his mar- 
riage he discussed with his future wife his 
intention of making California their home, 
where was domiciled. Subsequently, 
he registered to vote and claimed certain 
tax exemptions as a resident of that state 
and examined ranch property there with 
the idea of retirement, all of which was 
strong evidence that he selected California 
as his domicile. The portion of the judg- 
ment which awarded plaintiff one half the 
proceeds was reduced to allow for seven 
monthly premiums paid from the insured’s 
separate funds prior to his marriage, and, 
as modified, the judgment for plaintiff was 
affirmed.—Murphy v. Travelers Insurance 
Company. California District Court of 
Appeal, Fourth District. June 24, 1949. 
13 CCH Lire Cases 1012. 


insured’s 
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Cause of Death— 
Suicide Exclusion Clause 


The insured was found in a dying condi- 
tion, slumped over the steering wheel of his 
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He had been shot above 
the right ear, the bullet passing through 
his head and emerging slightly higher above 
his left ear. The bullet was embedded in 
the the cab some three to ten 
inches above the level where the insured’s 
head would normally have been. There 
were powder burns, made at close range, 
on the insured’s head around the wound 
and on both his hands. The only sugges- 
ti of accidental death was based on testi- 
mony that the insured’s pistol was of a 
type that could have discharged if it were 
dropped and if the hammer struck the 
wheel or floor, But even if the 
jury were permitted to disregard the evi- 
dence of the insured’s financial straits, his 
bad health and his expressed intent to take 
own life, there was still no tenable 
hypothesis by which the physical facts 
could be reconciled with the 
accidental death. The reviewing court could 
only conclude that the verdict was based 
upon sympathy for the plaintiff rather than 
upon the evidence submitted to the jury. 
Judgment for f was reversed and 


employer’s truck. 


side of 


tion 


steering 


his 


plaintiff 
the suit dismissed.—The Mutual Life Insur- 
ance Company of New York v. Sturdivant. 
Arkansas Supreme Court. July 4, 1949. 
13 CCH Lire Cases 999, 


Validity of Rider— 
Unapproved by Insurance Director 


The 
having 


insured died on Bataan Peninsula, 
killed in action while in the 
service of the military forces of the United 
States. <A rider attached to his life insur- 
ance policy limited liability to the amount 
of premiums paid in the event of death 
while the insured was serving in the mili- 
tary forces, unless the insured had received 
the written consent of an officer of the 
company and paid an extra premium, The 
beneficiary argued that persons in the armed 
forces in the Philippines were unable to 
communicate with the United States and 
further that the Director of Insurance had 
refused to approve the rider, as was re- 
quired by Section 143 of the Illinois Insur- 
ance Code. Section 442 provides that a 
rider issued without being submitted for 
wpproval shall nevertheless be held valid. 
The use of the rider without the approval 
of the Director might subject the com- 
pany to a fine or penalty under Sections 
440 and 446 of the Insurance Code, but it 
not destroy the terms of the 


been 


does rider 
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Judgment for the beneficiary was reversed. 
—Dempsey, Public Admr. v. The 
Life and Accident Insurance Company. Illi- 
nois Appellate Court, First District 

20, 1949. Rehearing denied, July 1, 
Released July 18, 1949. 13 CCH 
Cases 1015, 


Nationa 


June 
1949 
Lirt 


Fraud in Procuring Disability Benefits 


In 1928 and 1929, the deceased applied 
for life insurance in the amount of $20,000, 
describing himself as a clothing salesman, 
which representation was false and fraudu- 
lent. Actually he was a “card 
making trips on transatlantic liners 


sharp,” 
and, to- 
gether with confederates, engaging in card 
games for large amounts of money, fleecing 
victims he met on the liners. In November, 
1933, he suffered a heart attack and was 
taken from the SS Bremen to a hospital 
in Bremen. Two years later he made claim 
for disability benefits, and defendant ap 
proved the claim and waived payment of 
premiums. Subsequently, it claimed that 
the deceased fraudulently procured the 
waiver of premiums. The evidence was 
clear that the insured continued his gam- 
bling activities throughout the period dur- 
ing which the disability payments were 
made to him. He was not wholly and 
totally disabled so as to prevent his en- 
gaging in any occupation or conducting 
any business for compensation or profit. 
Therefore, the beneficiary was ordered to 
pay to the insurer the amount of disability 
benefits and the premiums which had been 
waived during disability until the date of 
the insured’s death. The policies were valid 
notwithstanding the insured’s fraud in pro- 
curing them, since the insurer was aware 
of the insured’s activities in 1940, but con- 
tinued to accept premiums.—Frad v. The 
Columbian National Life Insurance Com- 
pany. United States District Court, South- 
ern District of New York. June 21, 1949 
13 CCH Lire Cases 985. 


Exception to Imputed Knowledge 
Rule—False Application Answers 


For several months prior to taking thé 
application in question, defendant’s agent 
called at the home of plaintiff and the 
insured to collect premiums on another 
policy. During that time the insured was 
seriously ill with high blood pressure and 
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kidney trouble. He was under the care of 
physicians and was taking hypodermic shots 
given by a trained nurse. This illness con- 
tinued until June 27, 1947, when the ap- 
plication was taken, The agent wrote the 
answers to the application questions, stat- 
ing that outside of an occasional minor 
cold, no ailments had existed and there had 
been no treatment or examination for five 
years. The insured died within one year 
aiter the policy was issued, and upon learn- 
ing the true facts concerning the insured’s 
physical condition at the time the applica- 
tion was taken, the insurer refused to pay 
to the beneficiary the face amount of the 
policy. When the third party is acquainted 
with circumstances which plainly indicate 
that the agent will not advise his principal 
f the facts, the rule of imputed knowledge 
does not apply. Knowing that he was not 
and that the policy would not 
issue if the insurer knew facts, the 
insured could not close his to the 
false answers in the application which he 
and thus enforce the contract through 
the beneficiary on the ground that the 
knowledge of the agent that the answers 
were was imputable to the insurer. 
No company should be imposed upon by 
its agent and the insured in such a manner. 
—Beasley v. Metropolitan Life Insurance 
Company. Tennessee Court of Appeals 
Filed July 30, 1949. 13 CCH Lire Cases 1022. 
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Blanks Left in Application— 
Insurer's Waiver 


The question in the insured’s application 
as to whether the applicant had consulted 
a physician or had been under medical care 
during the past ten was left un- 
answered, The policy was dated July 4, 
1946, and the insured died on May 31, 1947, 
of coronary occlusion. It was conceded 
that during the ten-year period preceding 
the application the insured had consulted 
four physicians, one of whom was a heart 
specialist who was last consulted sixteen 
months prior to the application date. It 
s the law in Colorado that a state- 
ment of fact material to the con- 
tained in the application will the 
policy whether the misrepresentation be 
the result of intention or of mistake and 
whether made in good faith or otherwise. 


years 


false 
risk 


avoid 


But it is also a well recognized rule that 
where an application for a policy discloses 
upon its face that a question is incompletely 
or imperfectly answered, or is not answered 
at all, the acceptance of the application 
and issuance of the policy without request 
for clarification or completion of the appli- 
cation constitutes a waiver of the incom- 
pleteness or imperfection of the answer, or 
the failure to answer at all, and renders 
such condition of the application imma- 
terial. Judgment for the insurer was re- 
versed and the cause remanded.—Johnson 
v. State Farm Life Insurance Company. 
United States Court of Appeals for the 
Tenth Circuit. July 14, 1949. 13 CCH 
Lire Cases 995. 


Presumption of Accidental Means— 
No Direct Evidence 


The insured had been hired by a farmer 
to assist two other men in jacking up a 
barn. The three men raised the barn with 
screw jacks, replaced wood posts with tub- 
ular steel posts, dug a trench and placed 
foundation stones in it. The stones were 
moved by rolling them on _ planks. 
day he complained of pain in his neck and 
back and experienced difficulty in walk- 
ing. A physician found that he was unable 
voluntarily to move his arms or legs, but 
did not find any laceration or abrasion of 
the skin on his neck. The insured’s condi- 
tion grew progressively worse, resulting in 
his death. A post mortem examination 
disclosed a fracture of the third or fourth 
cervical vertebra. The physician was per- 
mitted to testify that in his opinion death 
was caused by a cord injury with hemor- 
rhage into the brain stem and that such 
injuries had been brought about by some 
external force. There was no direct evi- 
dence that death was accidental. The court 
was warranted in submitting the issue of 
accidental means to the jury with instruc- 
tions that a presumption exists that the 
means causing death were accidental unless 
and until there was adduced substantial 
evidence that the means of death were non- 
accidental. Judgment for double indem- 
nity in plaintiff's favor was affirmed.— 
Shepherd v. The Midland Mutual Life In- 
surance Company. Ohio Supreme Court. 
June 22, 1949. 13 CCH Lire Cases 1001. 
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AUTOMOBILE—Selected Decisions from All Jurisdictions Involving the 
Construction of Automobile Insurance Contracts as reported 
by CCH AUTOMOBILE INSURANCE REPORTS 
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Constitutionality 
of Safety Responsibility Act 

A corporation engaged in the U-Drive-It 
or Rent-A-Car business sought a declaratory 
judgment that the section of the Safety Re- 
sponsibility Act requiring that no person 
engage in such business until he had filed 
an insurance policy covering the owner or 
had qualified as a self-insurer, was uncon- 
stitutional. The validity of the statute was 
assailed on the ground that only persons 
owning more than twenty-five motor vehicles 
are permitted to qualify as self-insurers and 
that such a classification is unreasonable and 
arbitrary. The court replied that the statute 
does not make such a classification. Only 
persons owning more than twenty-five motor 
vehicles are permitted to qualify as self- 
insurers under subsection 1 of Section 187.600, 
K. R. S., but the legislature did not intend 
to incorporate this subsection in the Act 
when it provided that a person engaged in 
the U-Drive-It business might qualify “as 
a self-insurer in the same m&nner as pro- 
vided for in K. R. S. 187.600.” Subsection 2 
of Section 187.600 provides the manner in 
which a certificate of self-insurance may be 
obtained, and this was what the legislature 
intended to incorporate by reference in the 
1948 Act. The court further declared that 
the statute does not extend the common law 
liability of the lessor, but requires him to 
furnish proof of financial responsibility be- 
fore engaging in business. Judgment de- 
claring the section unconstitutional and void 
was reversed.—Reeves, Commissioner of Rev- 
enue v. Wright & Taylor. Kentucky Court 
of Appeals. May 27, 1949. 31 CCH Auvurto- 
MOBILE CAsEs 1128. 


Transportation of Boy Scouts— 
Corporation's Liability 

Plaintiff sought recovery for the homicide 
of her thirteen-year-old son which she al- 
leged was caused by the gross negligence of 


one of defendant’s employees. Specifically, 
she charged that the managing officer of the 
corporation instructed an employee to take 
a stake-body truck and transport a group of 
Boy Scouts to and from a state park, and 
that he was acting in his capacity as man- 
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aging officer and in keeping with the habit 
and policy of the company of permitting and 
authorizing him to use the trucks as he say 
fit. The corporation was charged with gross 
negligence in permitting her son to assume 
a dangerous position on the back of the 
truck, in furnishing an incompetent driver, 
and in using a vehicle in a dangerous 
mechanical condition with the result that it 
left the road and overturned. Affirming the 
overruling of the demurrers, the court held 
that the petition showed that the managing 
officer was the alter ego of the corporation 
and that his command and acts in using the 
corporation’s truck in transporting the Boy 
Scouts were those of the corporation. The 
allegations of negligence were sufficient to 
raise a jury question.—Sumter Milling & 
Peanut Company, Inc. v. Singletary. Georgia 
Court of Appeals. April 14, 1949. 31 CCH 
AUTOMOBILE CAsEs 1144. 


Sole Ownership Clause— 
Transfer of Title 


A minor purchased an automobile, title 
was taken in his mother’s name, and plain- 
tiff insurer issued insurance 
vehicle. Thereafter title was transferred to 
the son when he attained his majority but 
the insurer was not notified of the transfer 
of title. The vehicle was involved in an 
accident, and the insurer refused to defend 
the suit brought against the insured. The 
court upheld the insurer, declaring that 
there had been a breach of the sole owner- 
ship clause, which nullified the policy from 
its inception.—Accident and Casualty Insur- 
ance Company of Winterthur, Switzerland v 
Hernbroth et al. United States District 
Court, Northern District of Illinois, Eastern 
Division. August 12, 1949. 32 CCH Avto- 
MOBILE Cases 503. 


covering the 


Permissive User Minus Driver's 
License—Insurer’s Liability 


Plaintiff’s father procured from defendant 
a policy covering public liability and prop- 
erty damage in the use and operation of his 
automobile. The policy provided coverage 
of any person using the automobile wit 
specific permission of the insured. While 
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ysing the automobile with his father’s spe- 
cific permission, plaintiff was involved in 
an accident. The insurance company refused 
to defend the suit. The sole question be- 
fore the court was whether plaintiff was 
barred from recovery under the policy terms 
because he did not have a driver’s license 
to operate an automobile in the State of 
Illinois in accordance with the requirements 
of the Motor Vehicle Act. A provision of 
the policy read: “q. under any of the cov- 
erages while the vehicle is being operated 
by any person under the age of fifteen years 
or by any person in violation of any State, 
Federal or Provincial law as to age ap- 
plicable to such person or as to age ap- 
plicable to the occupation of such person 
at the time the loss occurs, or as to any 
person so operating in violation of any 
State, Federal or Provincial laws as to 
operators or chauffeurs.” 

Defendant argued that the only way to 
give the last clause of exclusion “(q)” any 
meaning was to construe the words “so op- 
erating” as words of reflex reference relat- 
ing back to the operations covered by the 
policy which under the facts and circum- 
stances of the case refer to the coverage 
of plaintiff as a non-named insured as de- 
fned in part III and that, since plaintiff 
was operating his father’s automobile in 
violation of the law of this State “as to 
operators and chauffeurs,” he could not re- 
cover. Plaintiff argued that the policy con- 
tained nineteen different exclusions, each 
complete in itself; that the provision in 
question was concerned solely with the age 
of the person operating the vehicle; and 
that to construe the clause to embrace li- 
celising as well as age destroyed the balance 
and consistency of the “(q)” paragraph by 
injecting a new item into a specific, com- 
plete and well-defined category. Affirming 
a judgement for plaintiff, the court held that 
where defendant’s for avoiding lia- 
bility was based upon an equivocal expres- 
sion in the contract, the trial court was, 
warranted in construing it most strongly 
against the insurer.—Kruse v. Progress In- 
surance Association. Illinois Appellate Court, 
First District. June 29, 1949. Released July 
18, 1949. 32 CCH AvurtomosiLe Cases 514. 


basis 


Fellow Employee Injured— 
Insurer's Liability 


When defendant Breitzman reported for 


work, foreman told him to take his 


car and drive to a farm to plant corn for 


the 


Automobile 


the company. He was instructed to take a 
fellow employee, Vick, along to help with 
the corn planting. Breitzman occasionally 
used his automobile in work for the com- 
pany, but received no compensation for use 
of the car, except that the company furnished 
gas and oil. En route to the farm the car 
collided with another automobile, as a re- 
sult of which Vick received fatal injuries. 
The insurer contended that since Vick was 
an employee of the canning company, which 
was legally responsible for the operation of 
the vehicle at the time of the accident, he 
was an employee of the insured as defined 
in the policy and also under the provisions 
of Section 204.30(3) of the Wisconsin Sta- 
tutes; that the canning company was an 
additional insured under the policy; and 
that the term “employee of the insured” 
used in the exclusion clause referred to 
additional insured as well as named insured. 


The trial court erred in dismissing the 
cross-complaint against the automobile in- 
surer, since the insured was entitled to cov- 
erage for bodily injuries: or death caused 
by his negligence while operating the ve- 
hicle. The exclusions in the policy referred 
to employees of the named insured, Breitz- 
man, and the fatally injured occupant was 
not his employee. The liability of the com- 
mon employer was solely under workmen’s 
compensation law, and there was no tort 
liability. Judgment dismissing the cross- 
complaint was reversed and the cause re- 
manded for further proceedings.—Vick, 
Special Admx., et al. v. Brown et al., Breitz- 
man et al., Impleaded Defendants, Respondents. 
Wisconsin Supreme Court. Filed July 12, 
1949. 32 CCH AutoMosiLe Cases 439, 


Time of Cancellation— 
Insurer's Liability 


In July, 1947, plaintiff secured an insur- 
ance policy from defendant for one year’s 
coverage on a fleet of motor vehicles 
against fire, theft and collision. It contained 
the following provision for cancellation: 
“This policy may be canceled by the in- 
sured by surrender thereof or by mailing 
to the company written notice stating when 
thereafter such cancellation shall be effec- 
tive. This policy may be canceled by the 
company by mailing to the insured at the 
address shown in this policy written notice 
stating when not less than five days there- 
after such cancellation shall be effective.” 
March 18, 1948, after considerable dciscus- 
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sion about cancellation, plaintiff mailed the 
policy to defendant without any instruction as 
to when the date cancellation be madereffective. 
About 2:30 A. M. on March 19, 1948, one of 
plaintiff’s trucks covered by the policy was 
burned. The policy reached defendant by 
mail between five and six o’clock in the 
morning on March 19, 1948. That afternoon 
plaintiff advised defendant by wire that the 
policy was in the mail for cancellation, effec- 
tive March 22, 1948, as per policy terms. 
Defendant was promptly advised of the loss, 
but on March 22 sent plaintiff a refund of 
the unearned premium and notified him that 
the policy was canceled prior to the de- 
struction of his truck. Defendant contended 
that since it had made demand for sur- 
render of the policy for cancellation, that 
such a demand was tantamount to an offer 
to cancel, and that it was accepted vy plain- 
tiff when the policy was placed in the mails 
for transmittal to the insurer. Rejecting 
this theory, the court held that the policy 
was in the mail at the time of the loss, and 
that plaintiff was- entitled to the presump- 
tion that it effect. Judgment for 
plaintiff was affirmed.—The Palatine Insur- 
ance Company, Ltd. v. Russ. Florida Supreme 
Court. July 8, 1949. 32 CCH AvtToMosILE 
Cases 453. 


was in 


‘Insured Construed’’'—Latent 
Defect Known to Insured's Husband 


The insuring agreement of the automobile 
policy issued by plaintiff included “any per- 
legally responsible for the use 
” Since the insured was ill the 
person responsible for the operation of the 
vehicle was her husband, and it was indi- 
cated in the policy that he drove the car. 
The husband of the insured had made ar- 
rangements for a Mr. and Mrs. Schwartz 
to take the automopile in 
New York and return it to Missouri. While 
they were doing so, an accident occurred 
due to latent defects in the vehicle. Mr. 
Schwartz brought suit against the insured’s 
husband, alleging that the for the 
accident was a latent defect in the auto- 
mobile, known to the insured’s husband, but 
not known to him. The court held that the 
insured’s husband was using the automobile 


son 


thereof, 


possessic mn ot 


reason 


at the time of the accident, although using 
it through Mr. and Mrs. Schwartz. He was 
legally responsible for its use within the 
meaning of the insuring 

Hawkeye Casualty Company v. 
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agreement.— 
Rose et al. 


United States District Court, Western Divi. 
sion of Western District of Missouri. August 
13, 1949. 32 CCH AvromosiLe Cases 517 


Brake Failure— 
Repairman’s Liability 


Plaintiff's tractor-trailer truck had been 
damaged, principally in the interior of the 
cab, by a fire. The tractor portion of the 
truck was brought to defendant for repairs, 
Shortly after the vehicle was returned to 
plaintiff and dispatched on ‘its first trip, it 
crashed into a large boulder, as a result of 
a brake failure. The contract for repair 
work was limited to the fire-damaged parts 
and did not call for a complete overhauling 
or general repair job. The fire, of a localized 
nature, had damaged little except the cab. 
The hydraulic system was outside of the 
cab and apparently unaffected by the fir 
The tractor brakes were defective for some 
other reason than the fire. Defendant was 
reasonably careful and did not find it ne- 
cessary to make more than a_ cursory 
tractor brake inspection and neither knew 
nor suspected the brakes to be defective 
Judgment for defendant was affirmed— 
Frantz et al., t.a. Frants Equipment Company 
v. General Motors Corporation et a!. United 
States Court of Appeals for the Third Cir- 
cuit. Filed June 23, 1949, 32 CCH Avro 
MOBILE Cases 442. 


Breach of Cooperation Clause— 
Immaterial Issue 


The insured automobile was involved in 
an accident, which resulted in injury to a 
person and damage to an automobile. The 
day after the accident, plaintiff insurance 
company, upon being informed of the hap 
pening, made an investigation and asked 
the insured where he had been before the 
accident. The insured asked whether tt 


made any difference where he had been be- 


fore the accident and whether it was any of 
their business. In reply, the insurer’s, agents 
said in substance that they were not inter- 
ested in what he was doing before the ac- 
cident, and what they wanted were the 
facts at the time of the accident. Thereupon 
the insured stated that he had attended a 
birthday party before the accident and signed 
a written statement to that effect. Plain- 
tift insurer was also informed on the day 
after the accident that the insured had been 
in fact at a night club. The court deter- 
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mined that the insured did not breach the 
the cooperation clause of the policy for the 
reason that his statement did not relate toa 
material issue in the proceedings.—Norwich 
Union Indemnity Company v. Haas et al. 
United States District Court, Northern Dis- 
Illinois, Eastern Division. June 1, 
CCH AutomosiLe Cases 449, 


trict 


( if 
1949, 32 


Offer to Pay Expenses— 
Joint Enterprise or Guest? 


Plaintiff asked defendant to drive her to 
Punta Gorda, offering to pay the expenses 
f the operation of the car. He acceded to 
He did not receive any money 
which could be considered as a profit to 
him for transportating her to her destina- 
tion, She agreed to pay only the expenses 
attendant upon the operation of the automo- 
bile. The court held that the allegations 
f the declaration did not establish a joint 
enterprise, but did constitute plaintiff a guest 
within the meaning of the Florida Statutes. 
To constitute a joint enterprise, there must 
be an agreement, express or implied, to 
enter into an undertaking; there must be 
community of interests in the objects and 
purposes to be accomplished ; and the parties to 


her request. 


the enterprise must have equal authority. 
There was no community of interests in 
| the trip, nor did plaintiff 
have equal authority in the matter of op- 
n of the vehicle. The court concluded: 
n in this modern age of equality be- 
the sexes, chivalry is not dead, and 
surely courtesy is not merely a relic of by- 
The transportation of plaintiff 
dant was simply an act of gracious- 
ness, and under the circumstances she was 

paying passenger, but a guest.” The 

urt erred in sustaining a demurrer 

ground that a joint enterprise was 


the purpose of 
cTatie 
tween 


gone days. 


by dete! 


l. The cause Was reversed in erder to 


allow plaintiff a reasonable time to amend 
her declaration in order to set out a 
faction under the guest statute.—Yokom v. 
Rodrigues. Florida Supreme Court, Division 
B. Filed July 15, 1949. 32 CCH Avto- 
MOBILE C 493. 


cause 


ASES 


Farm Coverage Construed— 
Insurer's Liability 

The insurance policy issued by defendant 
upon plaintiff’s truck was issued prior to 
the time he received his permit to operate 
the truck as a Class B Motor Carrier, None 


Automobile 


of the officers or agents of the insurance 
company was advised or knew oi the issu- 
ance of the permit to the insured or that he 
ever used this truck for transporting prop- 
erty under the permit. The policy declared 
the occupation of the insured to be that of 
“farmer” and declared the purpose for which 
the truck was to be used as “farm use.” Lia- 
bility is limited to the time “while the 
automobile . . . is used for the purposes 
stated. *” On the morning of the ac- 
cident in question, the insured’s uncle told 
him that he had a full load and would be 
unable to take to market two head of cattle 
and a hog. The insured arranged to haul 
the cattle and hog to market, as a commer- 
cial trucker under his permit. ‘The court 
held that at the time of the accident the 
truck was being used as a commercial car- 
rier and not for a farm use as contemplated 
in the policy, even though the articles being 
transported were farm products. Judgment 
for plaintiff was reversed.—Sunshine Mutual 
Insurance Company v. Addy, Janak, Inter- 
venor, Respondent. South Dakota Supreme 
Court. July 19, 1949. 32 CCH AvutToMoBILe 
Cases 501. 


Fire Following Collision— 
Insurer's Liability 


The car ran off the highway, 
over a steep embankment, passed though a 
fence and came to rest without having over- 
turned approximately seventy-five feet from 
the shoulder of the highway on an elevation 
fifteen feet below the level of the pave- 
ment. Within a few minutes the was 
damaged by Defendant had issued an 
automobile policy on the automobile, insur- 
for separate premiums against (1) col- 


insured’s 


car 
fire. 


ing 
lision and upset to the extent of actual 
less $100, and f 
the car from any other cause 
“excluding collision or upset” and including 
fire up to $1,100. The lower court decreed 
a recovery for $303.70, less the $100 deduc- 
ton provided by the policy, plus 31,100, the 
limited coverage provided under the com- 
prehensive coverage clause which expressly 


cash value, (2) loss of or 


damage to 


includes loss by fire. The insured appealed, 
the fire resulted from the 
collision and that full damages should have 


contending that 


been allowed under the collision and upset 
clause. The decree of the lower court was 
affirmed, the court holding that the insured 
did not carry the burden of proving that 


the collision was the efficient and predom- 
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inating cause of the fire. Causation is not 
established by sequence alone where under 
physical laws the result could follow from 
either one of two precedent events.—Hawk 
v. Tennessee Odin Insurance Company. Ten- 
nessee Court of Appeals, Eastern Section. 
Filed July 12, 1949. 32 CCH AvutToMosiLe 
Cases 436. 


Failure to Notify Insurer— 
Trivial Accident 


In order to keep from colliding with the 
insured’s truck, a truck driven by one Wil- 
liams veered off the road into a ditch, over- 
turned and pinned his leg between the truck 
body and the ground. There was no collision 
of vehicles, and it appeared at the time that the 
injuries to Williams were negligible. The 
driver of the insured’s truck reported the acci- 
dent to his superintendent, and it was agreed 
that between them they would pay a small 
amount to repair Williams’ truck. The policy 
issued by defendant provided that notice of an 
accident be given as soon as _ practicable. 
No notice was given to the insurance com- 
pany until Williams filed a claim some fif- 
teen months after the accident. Although 
the accident and injury to Williams were 
considered more or less trivial by the in- 
sured, as well as by Williams, between the 
time of the accident and the filing of the 
claim, Williams’ leg was amputated. Since 
there was evidence to support the finding 
that a reasonably prudent person would 
have regarded the accident of such a trivial 
nature as to not require notice to the in- 
surer, the insured did not breach the policy 
requirement. Judgment for the insured was 
affirmed.—Phoenix Indemnity Company 7 
Anderson's Groves, Inc. United States Court 
of Appeals for the Fifth Circuit. July 20, 
1949. Rehearing denied, August 24, 1949, 
32 CCH AuroMosiLe Cases 446. 


Scope of Rescue Doctrine 


A policeman sought recovery trom de- 
fendant for injuries sustained when he at- 
tempted to stop her car which was rolling 
backwards down a driveway. The police- 
man had been called by defendant to in- 
vestigate a suspected theft of jewelry from 
her home. While he was interviewing her, 
a servant drove her car up the driveway, 
parked it on an incline and left it unat- 


tended. When it began to roll down the 
driveway, defendant admonished the officer 
to stop it. He opened the car door, grasped 
the steering wheel and turned it to prevent 
it from colliding with some trees and tried 
to get inside to apply the brakes. However, 
his foot hit a stone, causing him to slip 
and fall to the ground, and the front whee! 
of the vehicle rolled over his leg and broke 
it. The trial court did not err in overruling 
defendant’s demurrer to the complaint, since 
it could not be said as a matter of law that 
the officer was guilty of such rash and im- 
prudent conduct as would bar him from 
recovery. There was no merit in the con- 
tention that the rescue doctrine applied only 
to the rescue of human life or the rescuer’s 
own property. The court saw little differ- 
ence between rescuing life or one’s own 
property and attempting to rescue someone 
else’s property.—Rushton v. Howle. 
Court of Appeals. June 1, 1949. 
AUTOMOBILE CASES 294, 


Georgia 


32 CCH 


Unborn Child Injured— 
Right of Action After Birth 


While attempting to alight from de- 
fendant’s bus, plaintiff’s mother fell from 
the steps and suffered injuries to her left 
side, back, genital organs and a severe nerv- 
ous shock to her entire system, all of which 
were serious, painful, prolonged and eventually 
fatal, and which resulted in plaintiff's being 
prematurely born. As a result of her 
mother’s fall, plaintiff was turned from a 
normal position in her mother’s «vomb to a 
lateral position. She born suffering 
with heart trouble, and ever since her birth 
has been anemic and has had 
unable to walk and talk normally, suffers 
from Jacksonian epilepsy, is permanently 
and incurably crippled, and will be unable 
to make a normal gainful living during her 
lifetime. Concluding that an unborn, viable 
child is a “person” within the meaning of 
Section 16, Article I of the Ohio Constitu- 
tion, the judgment of the intermediate court 
reversing an order sustaining defendant's 
demurrer was affirmed. An infant as an 
existing, viable child in its mother’s womb 
has a cause of action after birth for injuries 
caused by the negligence of another—Williams, 
etc. v. The Marion Rapid Transit, Inc. Ohio 
Supreme Court. July 13, 1949. 32 CCH 
AUTOMOBILE CASES 323. 
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WHAT THE COURTS ARE DOING 


FIRE AND CASUALTY 


FIRE-;CASUALTY—Selected Decisions from All Jurisdictions Involving the 
Construction of Life Insurance Contracts as reported by 
CCH FIRE-CASUALTY INSURANCE REPORTS 


“While Occupied’’ Clause 
Violation—Fire Insurance 


Defendant issued a fire insurance policy 
to plaintiffs covering a store building “while 
occupied only for barber shop purposes.” 
Plaintiffs rented one-half of the building to 
one Yeager, who occupied it as a pick-up 
cleaning establishment. No cleaning was 
done; it was simply an agency or depot to 
which patrons brought their clothes, which 
were then sent out to be cleaned or dyed, 
and when returned “rumpled,” they were 
pressed and hung up. The equipment con- 
sisted of a gas heater with a pilot light, a 
boiler and steam pressing apparatus. It was 
this half of the store that was damaged by 
fire. A violation of a “while occupied” con- 
dition does not render the policy void ab 
mitio, or at all void, but suspends the insur- 
ance while the violation continues. Judg- 
ment for the insurer was afirmed.—Rizzuto 
etal. v. National Reserve Insurance Company. 
California District Court of Appeal, First 
District, Division Two. June 1, 1949. 6 CCH 
Fire AND CASUALTY CASsEs 1027. 


Aircraft Insurance— 
Collision Coverage Construed 


As plaintiff was landing his aircraft and 
while his landing run was in progress, the 
plane collided with a snowbank, broke the 
propeller and bent both wings. There was 
no fire or explosion. The plane was insured 
as follows: “All risk—Ground only, exclud- 
ing taxiing—including fire in flight. Any 
direct loss of or damage to the aircraft while 
not in flight or taxiing, and loss sustained 
in flight by reason of fire, lightning, explo- 
sion and self-ignition except following 
collision but including resultant collision 
damage.” Plaintiff contended that the policy 
should be held to cover all loss and damage 
resulting from a collision while in flight. 
Defendant, on the other hand, argued that 
to so construe the policy was to rewrite its 
Provisions and that by plain and unequi- 
vocal language the policy insured against 
loss and damage only as to a collision while 
in flight which results from a fire, lightning, 


Fire and Casualty 


explosion or self-ignition. Rejecting plain- 
tiff’s contention, the court pointed out that 
the words “resultant collision damage” do 
not stand alone. Collision damage was not 
set up as an additional risk, but to include 
damage as a consequence of a fire in flight. 
Judgment for the insurer was affirmed.— 
Cramer v. American Alliance Insurance Com- 
pany. South Dakota Supreme Court. April 23, 
1949. 6 CCH Fire ANp Casuatty Cases 1038. 


Transportation Coverage Construed 
—Combine Damaged 


Plaintiff's combine was damaged when 
the truck on which it was anchored dropped 
into a washout on the road, and the cutter 
bar of the combine caught the corner of a 
stalled truck, damaging both trucks as well 
as the combine. Defendant had issued a 
policy insuring the combine against loss or 
damage caused by fire, lightning and trans- 
portation. As to transportation, the policy 
described the coverage as “by the strand- 
ing, sinking, burning, collision or derail- 
ment of any conveyance in or upon which 
the combine is being transported on land or 
on water.” The question was whether the 
policy covered a collision in which the com- 
bine struck another vehicle before the con- 
veyance on which it was loaded struck the 
other vehicle, causing the damage to the 
combine. The court was of the opinion that 
to construe the words “any conveyance” 
as limiting the coverage of the word “colli- 
sion” to the conveyance alone, as distin- 
guished from the unit composed of he 
truck and its load, would be to reach an 
absurd result. Judgment for the insurer was 
reversed.—Jorgenson wv. Girard Fire and 
Marine Insurance Company et al. Minnesota 
Supreme Court. June 10, 1949. Rehearing 
denied, July 8, 1949. 6 CCH Fire anp Cas- 
UALTY Cases 1040, 


Auto Insurer v. 
General Liability Insurers 

A loss was sustained when the insured’s 
tractor and attached semi-trailer to which 
was chained a road grader was struck from 
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the rear by a motorist on a public highway. 
An automobile insurance policy covered 
the insured’s liability for personal injuries 
or property damage caused by accident and 
arising out of the ownership, maintenance 
or use of the automobile and, by endorse- 
ment, the semi-trailer. One general liability 
policy provided that coverage did not ap- 
ply to the ownership, maintenance or use, 
including unloading, of auto- 
mobiles while away from the insured’s prem- 
ises, and a second general liability policy 
excluded “automobiles while 
premises owned, rented or controlled by 
the named insured.” A grader being towed 
by an automobile was included in the defi- 
nition of automobile. The court held tha 
the exclusion relieved the general 
liability insurers of liability and that the 
automobile insurer was not entitled to re 
cover from them a proportionate share of 
the Judgment the liability 
insurers was reversed.—Central Surety and 
Insurance Corporation v. New 
Casualty Company et al. Missouri Supreme 
Court. Filed July 11, 1949. 6 CCH Fire 
AND CASUALTY CASes 1070. 


loading or 
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clauses 


loss. against 


Amsterdam 


Cause of Crop Damage— 
Unavoidable Cause v. 
Careless Farming 


issued an insurance policy 
cotton grown by 
plaintiffs on seventy acres of land during 


the 1946 season. 


Defendant 
covering a crop to be 
The policy insured plain- 
tiffs, on an vield 
due to unavoidable including 
damage resulting from frost, insect infes- 

iailure of the 
from 


averagt basis, against 


loss causes 
e 1 
and 
Excluded 


tation water supply. 
caused 
by neglect of the insured, including failure 
to Jollow good farming practices or failure 
to properly apply irrigation water if availa- 
ble Defendant contended that the evi- 
dence disclosed that the cotton was planted 
late; that the land intested with 
Johnson and Bermuda that plaintiffs 


did not follow good farming practices in 


coverage was loss 


too was 


oraiss: 
grass; 


attempting to keep these grasses down; that 
they did not properly irrigate the land; and 
that their failure to obtain water for another 
irrigation during August caused by 
their own act, not inability to secure water. 
There shortage of water 
during the entire month of August. Plain- 
tiffs attempted to get water for an irriga- 
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was 


Was an acute 


tion in August, but it 
until August 29 and then in insufficient 
quantity. There was evidence of damage 
to the crop from lack of water, from wire 
or cut worms earlier in the season, and 
from a heavy frost in the area in November 
The evidence was sufficient to support the 
jury’s finding that the was due to 
causes covered by the policy. Judgment 
for plaintiffs was affirmed.—Sanborn et a 
v. Federal Crop Insurance Corporation. Cali- 
fornia District Court of Appeal, Fourth 
District. July 22, 1949. 6 CCH Fire anp 
CASUALTY CAsEs 1073. 


was unavailable 


loss 


Insurer's Duty to Defend— 
Inconsistent Declarations 


Plaintiff was engaged in distributing bu- 
tane gas and selling and installing gas 
appliances in the city and was the insured 
under a Manufacturers’ or Contractors’ 
Public Liability Policy which restricted 
coverage to “Premises-Operations.” Thus 
coverage was afforded against accidents 
occurring in the installation work, but not 
accidents occurring after completion of 
installation or due to defective 
The insured sought 
a declaratory judgment as to whether or 
not the insurer should be required to reim- 


accidents 
appliances or products. 


burse it for sums expended in settlement 
of four suits for fire losses caused by an 
explosion of butane gas. The fire was du 
to the negligence of the insured’s employee 
in not properly closing all of the gas open- 
ings, thus permitting the butane gas t 
The employee had completed part 


returned 


escape, 
of the installation work and had 
to the place of business to get some tools 
and to return to make further connections 
or adjustments, and while he was gone the 
fire occurred. His employer had told him, 
however, that since it was late he need not 
return to the premises that afternoon. The 
court was of the opinion that under the 
allegations in the original declarations, it 
was the duty of the insurer to have entered 
upon the the suits even if 
bill of particulars had been filed and even 
if the declarations duplicitous, cor 
tradictory or not well founded. Judgment 
for the insurer was reversed.—Boutwell % 
Employers’ Liability Assurance Corporation 
United States Court of Appeals for the 
Fifth Circuit. July 14, 1949. 6 CCH Fre 
AND CASUALTY CAsEs 1059. 
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WHAT THE COURTS ARE DOING 


High Water Exclusion— 
Hurricane Damage 


A building owned by plaintiff on the 
water front of the Gulf of Mexico in Biloxi, 
Mississippi was insured by defendant against 
direct loss by windstorm. The policy provided 
that the company would not be liable for loss 
caused directly or indirectly by tidal wave, 
high water or overflow, whether driven by 
wind or not. The insurer argued that the 
destruction of the building was due solely to 
high water, whether driven by wind or not, 
or by the combined force of wind and water, 
and that the high water was at least a con- 
tributing cause. Plaintiff testified that she 
was across the street in plain view of the 
storm while the wind was from the east and 
before it shifted to the south, raising great 
waves which came over the seawall. The 
water was already high, though not rough, 
and had reached the floor of her building. 
She saw the roof blow off and away, fol- 
lowed by the collapse of the walls, before the 
water rose to the window sills or the waves 
began to beat. This testimony raised a ques- 
tion of fact whether the building was de- 
troved by the direct and sole action of the 
wind before the water was high enough and 
rough enough to contribute thereto. Judg- 
ment for the insured was affirmed.—The 
Home Insurance Company, New York v. 
Sherrill. United States Court of Appeals 
for the Fifth Circuit. June 16, 1949. 6 
CCH Fire AND CASUALTY CaAsEs 1058. 


lightning Insurance— 
Cause of Death of Cattle 


Defendant issued a policy to plaintiff, 
insuring him against loss to his cattle by 
lightning. The pasture was provided with 
windmill, pump and tank in the northern 
part, and in the lower part was a lagoon. 
On Sunday the windmill was turning, there 
Was water in the tank and water in the 
The cattle were in “awful nice 
Along in the afternoon a thunder- 
storm with lightning passed over the area. 


lage ON. 
shape.” 


Lightning was seen to strike the ground 
three or four times, and there were sheets 
of lightning along its course. Some forty- 
eight hours later the cattle were found dead, 
scattered in groups. The animals appeared 
to have died without struggle. They were 
not thin or emaciated, and they had not 
paced along the fence or breached it. Their 
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eyes were “popping”, and their horns, teeth 
and hooves were loose. The hides could 
not be saved because they adhered too 
tightly to the flesh, which was thought 
by some to indicate death from lack of 
water. An experienced adjuster testified 
that lightning may kill an animal it strikes 
without leaving any burn marks on its 
victim and is most likely to do its fatal work 
unseen. The court was of the opinion that 
there was substantial evidence to support 
the jury’s verdict that death occurred by 
lightning rather than lack of water, Judg- 
ment for the insured was affirmed.—Hart- 
ford Fire Insurance Company v. Thompson. 
United States Court of Appeals for the 
Eighth Circuit. June 21, 1949. 6 CCH Fire 
AND CASUALTY CAsEs 1054. 


Liquor Labels Damaged— 
Measure of Damages 


Plaintiff sought to recover for damage 
to his stock of liquors from a windstorm 
which ripped off the roof and walls of his 
warehouse and blew heavy rain into the 
room. The labels of the brands of liquor 
fell off the bottles; the labels became badly 
spotted; and the federal tax stamps fell 
off or were badly loosened so that it ap- 
peared that the stamps had been tampered 
with. Plaintiff alleged that the condition 
of this stock prevented him from selling 
it by the drink and will prevent him from 
selling it by the bottle or by the drink in 
the future for its undamaged value. He 
estimated that in its damaged condition 
the liquor stock was not worth over fifty 
per cent of its undamaged value. The 
court was of the opinion that the excep- 
tion of no cause of action was well founded. 
The measure of damages adopted by plain- 
tiff was incorrect. Under the terms of the 
policies the measure of the insurer’s lia- 
bility is the cost of repairing the damage 
done to the property. New labels may be 
obtained from the distiller or wholesaler, 
and it is not difficult to adjust with the 
proper governmental agency the matter of 
loss or damage to revenue stamps so that 
the cost of new ones may be avoided. 
Judgment for plaintiff was reversed.—Cole- 
man v. Pennsylvania Fire Insurance Com- 
pany of Philadelphia, Pennsylvania et al. 
Louisiana Court of Appeal, Second Circuit. 
June 6, 1949. Rehearing denied, June 30, 1949. 
6 CCH Fire anp Casuatty Cases 1066. 
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A GUIDE TO THE AUTOMOBILE POLICY—Continued from page 632 


not seem to be in line with the weight of 
judicial authority.® 


Semitrailers 


We have seen that an automobile within 
the meaning of the policy includes described 
automobiles and trailers and may include 
undescribed utility trailers under certain 
conditions. Another section of the above- 
quoted policy provisions indicates that semi- 
trailers are included in the term “trailers.” 
This statement was inserted to clarify the 
knotty problem which might well arise under 
the exclusions previously referred to when 
an insured tractor might be attached to an 
uninsured semitrailer. Such an exclusion, 
were it not for the quoted section of the 
policy which makes references applying to 
trailers also include the term “semitrailers,” 
would not necessarily exclude the coverage 
when an insured automobile or tractor was 
towing an uninsured semitrailer. It might 
well lead to a result similar to that in the 
recent Florida case of Poole v. Travelers 
Insurance Company.’ That case involved a 
policy in which there was no mention of 
semitrailers. The court distinguished be- 
tween trailers which had to be described to 
participate in the coverage and semitrailers 
which were not mentioned. It held that the 
latter vehicles, attached to insured trucks, 
were within the coverage afforded by the 
policy in this instance. The court was aided 
in its determination of this unusual result 
by the fact that the representative of the 
company which had prepared the _ policy 
knew of the existence and use of the semi- 
trailers and had failed to describe or charge 
for them (Florida adopts the view that the 
knowledge of the agent can bind the com- 
pany), factors which estopped the insurer 
from setting up their nondescription as a 
defense. 

However, the usual rule is expressed in a 
Virginia case,” where at the time of the 
accident a truck was towing by means of a 
homemade device a semitrailer not described 
in the policy. The court held that the cov- 


* Hoffman v. Illinois National Casualty Com- 
pany of Springfield, Illinois, 26 CCH Automobile 
Cases 621 (CCA-7, 1947); Blixzt v. Home Mutual 
Insurance Company, 22 CCH Automobile Cases 
764 (Neb., 1945): Howe v. The Crumley, Jones 
é& Crumley Company et al., 21 CCH Automobile 
Cases 226 (Ohio, 1944); Maryland Casualty Com- 
pany v. Toney et al., 12 CCH Automobile Cases 
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erage of the truck towing a noncovered 
trailer was specifically excluded by the pol- 
icy and discarded the contentions of the 
plaintiff that the semitrailer was a truck 
rather than a semitrailer, and that the in- 
sured truck was not, in fact, “towing” at 
the time of the accident. The court averred 
that it would not rewrite the contract of 
insurance, but would enforce its terms 
which were clear and unambiguous. 

The last of the insuring paragraphs in this 
section adds, somewhat repetitiously, that 
each vehicle described and insured by the 
policy is separately insured. By themselves, 
these words are not ambiguous. The difi- 
culty is apparent when they are read in con- 
junction with the words that follow. When 
two insured units are driven in attached 
fashion, they are considered a single unit 
for the purposes of the applicable limits of 
the policy. This, it has been argued, con- 
flicts with the exclusion that we have earlier 
adverted to, i.e., that an automobile or trac- 
tor insured under the policy is not insured 
when used with a trailer not insured by 
the company.® The argument has had no 
success, however, as the courts have ration- 
alized that, inasmuch as the policy only in- 
sures when both the automobile and _ the 
trailer or semitrailer are insured in the 
company, the policy becomes _ ineffective 
when the two units which are so connected 
are not both insured in the company. 

In retrospect, it may be said that this set 
of insuring clauses has presented compara- 
tively little difficulty to automobile liability 
insurers. Over a period of years the lan- 
guage has been made progressively more 
explicit and less ambiguous. With most o! 
the litigation that arises therefrom stem- 
ming from a defense of nonaction by the 
insured (lack of notification and nonde- 
scribed vehicles), it is rather difficult to se¢ 
anything but a diminution of litigation on 
this subject in the future as the insured 
grows to realize that his contract with the 
insurance company involves complimentary 
duties and obligations for both insurer and 
insured. 


332 (Va., 1941) distinguishes the Thompson case, 
supra, footnote 5. 

7179 So. 138 (Fia., 
February 4, 1938. 

8 Welborn v. Wyatt, 6 CCH Automobile Cases 
753 (Va., 1940). 

® See footnote 1, supra. 
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